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JAMES  SOMMERSETt. 


A  NEGRO, 


the  3d  of  December  1771,  affidavits  were 
made  by  Thomas  Walklin,  Elizabeth  Cade, 
and  John  Marlow,  that  James  Sommerfett  a 
negro  was  confined  in  irons  on  board  a  Ihip  called  the 
Ann  and  Mary,  John  Knowles  commander,  lying  in  the 
Thames,  and  bound  for  Jamaica ;  and  Lord  Mansfield, 
on  an  application  fupported  by  thefe  affidavits,  allowed 
a  writ  of  habeas  corpus^  direfled  to  Mr.  Knowles,  and 
requiring  him  to  return  the  body  of  Sommerfett  before 
his  lordihip,  with  the  caufe  of  detainer. 


Mr.  Knowles  on  the  9th  of  December  produced 
the  body  of  Sommerfett  before  Lord  Mansfield,  and  re- 

B  tvirned 


turned  for  caufe  of  detainer,  that  Sommerfett  was  thp 
negro  flave  of  Charles  Steuart  Efquire,  who  had  deli¬ 
vered  Sommerfett  into  Mr.  Knowles’s  cuftody,  in  order 
to  carry  him  to  Jamaica,  and  there  fell  him  as  a  flave. 
Affidavits  were  alfo  made  by  Mr.  Steuart  and  two 
other  gentlemen,  to  prove  that  Mr.  Steuart  had  pur- 
chafed  Sommerfett  as  a  flave  in  Virginia,  and  had  after¬ 
wards  brought  him  into  England,  where  he  left  his  maf- 
ter’s  fervice  ;  and  that  his  refuling  to  return,  was  tlie  oc- 
caflon  of  his  being  carried  on  board  Mr.  Knowles’s 
ffiip. 

Lord  Mansfield  <;huflng  to  refer  the  matter  to 
the  determination  of  the  Court  of  King’s  Bench,  Som¬ 
merfett  with  fureties  was  bound  in  a  recognizance  for 
his  appearance  there  on  the  zd  day  of  the  next  Hillary 
-'term  ;  and  his  lordlhip  allowed  till  that  day  for  fettling 
the  form  of  the  return  to  the  habeas  corpus*  Accords 
ingly  on  that  day  Sommerfett  appeared  in  the  Court  of 
King’s  Bench,  and  then  the  following  return  wai 
read, 

I  JOHN  KNOWLES,  commander  of  the 
velTel  called  the  Ann  and  Mary  in  the  writ  here- 
unto  annexed,  do  moll:  humbly  certify  and  return  to 
our  prefent  moll:  Serene  Sovereign  the  King ;  that  at 
the  time  herein  after-mentioned  of  bringing  the  faid 
James  Sommerfett  from  Africa,  and  long  before, 
there  were,  and  from  thence  hitherto  there  have  been, 
and  flill  are  great  numbers  of  negro  flaves  in  Africa; 

i*  and 
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<^and'±at  during  all  the  time  aforefaid  there  hath 


‘‘  been,  and  hill  is  a  trade,  carried  on  by  his  Majedy’s 
fubjeiils,  fi'onx  Africa  to  Jus  Majefty’s  colonies  or 
“  plantations  of  Vii-ginia  and  Jamaica  in  America,  and 


‘‘  other  colonies  and  plantations  belonging  to  his  Ma- 
jedy  in  America,  for  the  neceflary  fupplying  of  the 
aforefaid  colonies  and  plantations  with  neo-ro  flaves  ; 
and  that  negro  Haves,  brought  in  the  courfe  of  the  faid 


<c 

<  ( 

(( 

(C 


tr^de  from  Africa  to  Virginia  and  Jamaica  aforefaid 
and  the  faid  other  colonies  and  plantations  in  America, 
by  the  laws  of  Virginia  and  Jamaica  aforefaid  and  the 
faid  other  colonies  and  plantations  in  America,  dur¬ 
ing  all  the  time  aforefaid,  have  been,  and  are  fale- 
able  ap-d  fold  as  goods  and  chattels,  and  upon  the 


fale  thereof  haye  become  and  been,  and  are  the  flaves 
and  property  of  the  purchafers  thereof,  and  have 
been,  and  are  faleable  and  fold  by  the  proprietors 
thereof  as  goods  apd  chattels.  And  I  do  further 
certify  and  return  to  our  faid  Lord  the  King,  that 
James  Sommerfett,  in  the  faid  writ  hereunto  an- 
‘‘  nexed  named,  is  a  negro,  and  a  -native  of  Africa ; 
and  that  the  faid  James  Sommerfett,  long  before  the 
coming  of  the  faid  writ  to  me,  to  wit  on  the  jotii 
day  of  March  in  the  year  of  our  Lord  *749,  was  a 
“  negro  flave  in  Africa  aforefaid,  and  afterwards,  to 
wit  on  the  fame  day  and  year  lafl:  aforefaid,  being 
fuch  negro  flave,  was  brought  in  the  courfe  of  the 
“  faid  trade  as  a  negro  flave  from  Africa  aforefaid  to 
Virginia  aforefaid,  to  be  there  fold  ;  and  afterwards, 
to  wit  OR  the  ifl:  day  of  Augufl  in  the  year  laii  afore- 


fald,  the  faid  James  Sommerfett,  being  and  con ti-R 
nuing  fuch  negro  flave,  was  fold  in  Virginia  aforefaid 
to  one  Charles  Steuart  Efquirej  who  then  was  an  in** 
•‘habitant  of  Virginia  aforefaid;  and  that  the  faid^ 
“  James  Somrnerfett  thereupon  then  and  there  became, 
and  was  the  negro  flave  and  property  of  the  faid 
“  Charles  Steuart,  and  hath  not  at  any  time  fince  been 
manumitted,  cnfranchifed,  fet  free,  or  difcharged  ; 
“  and  that  the  faid  James.  Sommerfett,  fo  being  thone- 
gro  flave  and  property  of  him  the  faid  Charles 
Steuart,  and  the  faid  Charles  Steuart  having  occa^ 
fion  to  tranfad  certain  affairs  and  bufinefs  of  him 
‘‘‘  the  faid  Charles.  Steuart  in  this  kingdom,  he  the 
‘‘  faid  Charles  Steuart,  before  the  coming  of  the  faid 
“  writ  to  me,  to  .wit  on  the  firft  day  of  Oflober  in  the 
“  year  of  our  Lord  1769,  departed  from  America  afore- 
faid,  on  a  voyage  for  this  kingdom,  for  the  purpofe 
of  tranfading  his  aforefaid  afiairs  and  bufinefs,  and 
“  with  an  intention  to  return  to  America,  as  foon  as 
“  the  fiid  affairs  and  bufinefs  of  him  the  faid  Charles 
“  Steuart  in  this  kingdom  fhould  be  tranfaaed,  and 
“  afterwards,  to  wit  on  the  loth  day  of  November  in 
the  fame  year,  arrived  in  this  kingdom,  to  wit  in 
“  London,  that  is  to  fay^  in  the  parifh  of  Saint  Mary 
le  Bow  in  the  ward  of  Cheap ;  and  that  the  faid 
‘^'Charles  Steuart  brought  the  faid  Jame^  Sommerf^tt^ 

I  lo  negi  o  flave  and  property,  along  with  him  in  the 
faid  voyage,  from  America  aforefaid  to  this  king^ 
“  dom,  as  the  negro  flave  and  property  of  him  the  faid 
Charles  Steuart,  to  attend  and  ferve  him,  during  his 
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flay  and  abiding  in  this  kingdom,  on  the  occafio^ 
aforefald,  and  with  an  intent  to  carry  the  faid  James 
«  Sommerfett,  back  again  into  America,  with  him  the 
faid  Charles  Steuart,  when  the  faid  affairs  and  buil*» 

“  nefs  of  the  faid  Charles  Steuart  ftiould  be  tranfadled  ; 
which  faid  affairs  and  buflnefs  of  the  faid  Charles 
Steuart  are  not  yet  tranfacled,  and  the  intention  of 
the  faid  Charles  Steuart  to  return  to  America  as  afore- 
?‘faid  hitherto  hath  continued,  and  kill  continues^ 
And  I  do  further  certify  to  our  faid  Lord  the  King,- 
that  the  faid  James  Sominerfett  did  accordingly  attend 
and  ferve  the  faid  Charles  Steuart  in  this  kingdom,' 
“  from  the  time  of  his  faid  arrival,  until  the  faid  James 
Sommerfett’s  departing  and  abfenting  himfelf  ffom* 
the  fervice  of  the  faid  Charles  Steuart  herein  after^ 
mentioned,  to  wit  at  London  aforefaid  in  the  parifh' 
and  ward  aforefaid  5  and  that  before  the  coming  of 
“  this  writ  to  me,  to  wit  on  the  ik  day  of  Oflober  in 
the  year  of  our  Lord  lyjh  at  London  aforefaid,  to 
wit  in  the  parifh  and  ward  aforefaid,  the  faid  James 
Sommerfett,  without  the  confent,  and  againfl  the 
will  of  the  faid  Charles  Steuart,  and  without  any 
,  lawful  authority  whatfoever,  departed  and  abfented 
f‘  himfelf  from  the  fervice  of  the  faid  Charles  Steuart,  * 
and  abfolutely  refufed  to  return  into,  the  fervice  of 
the  faid  Charles  Steuart,  and  ferve  the  faid  Charles 
Steuart,  during  his  flay  and  abiding  im  this  kingdom, 
on  the  occafion  aforefaid  :  Whereupon  the  faid 
Charles  Steuart,  afterwards  and  before  the  coming, 
this  writ  to  me,  to  vyit  on  the  26th  day,  of  No¬ 
vember 


"vember  m  the  year  of  our  Lord  lyyi,  on  board  th^ 
“  faid  veffel  called  the  Ann  and  Mary,  then  and  fliU 
“  lying  in  the  river  Thames,  to  wit  at  London  afore- 
“faid,  mtheparifh  and  ward  aforefaid,  and  then  and 
ftill  bound  upon  a  voyage  for  Jamaica  aforefaid,  did 
“  deliver  the  faid  James  Sommerfett  unto  me,  who 
then  was,  and  yet  is  mailer  and  commander  of  the 
faid  i-elTel,  to  be  by  me  fafely  and  fecurely  kept  and 
carried  and  conveyed,  in  the  faid  velTel,  in  the  faid 
“  voyage  to  Jamaica  aforefaid,  to  be  there  foLi  as  the 
♦‘Have  and  property  of  the  faid  Charles  Steuart ;  and 
“  that  'I  did  thereupon  then  and  there,  to  wit  at  Loj;^ 
“  don  aforefaid  in  the  parifh  and  ward  aforefaid,  re- 
ceive  and  take,  and  have  ever  fmce  kept  and  detained 
“  the  faid  James  Sommerfett  in  my  care  and  cullody 
“  to  be  carried  by  me  in  the  faid  voyage  to  Jamaica 
-  “  aforefaid,  for  the  purpofe  aforefaid.  And  this  is 
“  the  caufe  of  my  taking  and  detaining  the  faid  Jam.es 
“  Sommerfett,  and  whofe  body  I  have  now  ready,  as  by 
the  faid  writ  I  am  commanded.’’ 

After  the  reading  of  the  return,  Mr.  Serjeant  Davy, 
one  of  the  counfel  for  Sommerfett  the  negro,  defired 
time  to  prepare^  his  argument  againft  the  return  ;  and 
on  account  of  the  importance  of  the  cafe,  the  court 
poftponed  hearing  the  objeaions  againft  the  return, 
till  the  7  th  of  February,  and  the  recognisance  for  the 
negro  s  appearance  was  continued  accordingly.  On 
that  day  Mr.  Serjeant  Davy  and  Mr.  Serjeant  Glynn 
argued  againll  the  return,  and  the  furtlier  argument  was 

pohponed 
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poftponed  till  Eafter  term,  when  Mr.  Mansfield,  Mr, 
Alleyne,  and  Mr.  Hargrave,  were  alfo  heard  on  the  fame 
fide.  Afterwards  Mr.  Wallace  and  Mr.  Dunning  ar- 
gued  in  fupport  of  the  return,  and  Mr.  Serjeant  Davy 
was  heard  in  reply  to  them.  The  determination  of  the 
court  was  fufpended  till  the  following  Trinity  term  5 
and  then  the  court  was  unanimoufly  of  opinion  againft 
the  return,  and  ordered  that  Sommerfett  Ihould  be 
difeharged. 

The  following  argument,  on  the  behalf  of  the 
negro, 'is  not  to  be  confidered  as  a  fpeech  adually  deli* 
vered ;  for  though  the  author  of  it,  who  was  one  of 
the  cpunfel  for  the  negro,  did  deliver  one  part  of  hi$ 
argument  in  court  without  the  alTiftance  of  notes;  yet  ' 
his  argument,  as  here  publifhed,  is  entirely  a  written  * 
compofition.  This  circumftance  is  mentioned,  left  the 
author  fhould  be  thought  to  claim  a  merit,  to  which  he 
has  not  the  leaft  title^ 


ARGU. 


Short  ftate 
the  Cafe, 


A  R  G  U  M  E  NT 

'  *  w  '  • 

FOR  THE 

ri  NEGRO, 

/ 

Though  the  learning  and  abilities  of  the  gen- 
.tlemen  with  whom  I  am  joined  on  tins  occa^ 
fionj  have"  greatly  anticipated  the  arguments  prepared 
by  me ;  yet  I  truft,  that  the  importance  of  the  cafe  • 
will  excufe  me  for  difclofing  my  ideas  of  it,  according 
to  the  plan  and  order  which  I  originally  found  it  con¬ 
venient  to  adopt-  ' 

The  cafe  before  the  court,  when  exprefled  in  few 
words,  is  this,  Mr.  Steuart  purchafes  a  negro  Have  in 
Virginia,  where  by  the  law  of  the  place  negroes  are 
Haves,  and  faleable  as  other  property.  He  comes  into 
England,  and  brings  the  negro  with  liim.  Here  the 
negro  leaves  Mr.  Steuart’s  fervice  without  his  con- 
fent ;  and  afterwards  perfons  employed  by  him  feize  the 
negro,  and  forcibly  carry  him  on  board  a  Hiip 
bound  to  Jamaica,  for  the  avowed  purpofe  of  tranf- 
porting  him  to  that  ifland,  and  there  felling 
him  as  a  Have.  On  an  application  by  the  negro’s 
friends,  a  writ  of  habeas  corpus  is  granted ;  and  in 

obe- 
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obedience  to  the  writ  he  is  produced  before  this  court, 
and  here  fues  for  the  rehitution  of  his  liberty. 

The  queflions,  arliine  on  this  cafe,  do  not  merely  InipOTtance 

^  ^  o  ^  ^  ot  thecale, 

concern  the  unfortunate  perfon,  who  is  the  fubje£l  of 

it,  and  fuch  as  are  or  may  be  under  like  unhappy  cir- 
cumllances.  They  are  highly  interehing  to  the  whole 
community,  and  cannot  be  decided,  without  having  the 
moft  general  and  important  confequences ;  without 
extenfive  influence  on  private  happinefs  and  publick 
fecurity.  The  right,  claimed  by  Mr.  Steuart  to  the 
detention  of  the  negro,  is  founded  on  the  condition  of  > 
flavery,  in  which  he  was  before  his  mailer  brought  him 
into  England ;  and  if  that  right  is  here  recognized, 
domeftick  flavery,  with  it's  horrid  train  of  evils,  may 
•be  lawfully  imported  into  this  country,  at  the  difcretion 
of  every  individual  foreign  and  native.  It  will  core 
not  only  from  our  own  colonies,  and  thofe  of  other 
European  nations ;  but  from  Poland,  RuiTia, '  Spain, 
and  Turky,  from  the  coaft  of  Barbary,  from  the  We  Hern 
and  Eaftern  coa'fts  of  Africa ;  from  every  part  of  the 
world,  where  it  ftill  continues  to  torment  and  diflionour 
the  human  fpecies.  It  will  be  tranfinitted  to  us  in  all 
it’s  various  forms,  in  all  the  gradations  of  inventive 
cruelty ;  and  by  an  univerfal  reception  of  flavery,  this 
country,  fb  famous  for  publick  liberty,  will  become  the 
chief  feat  of  private  tyranny. 

I  N  fpeaking  on  this  cafe,  I  fliall  arrange  my  obfer-  Points 

^  °  /I  rj  I  V,’ hie  h  an  1C 

vatious  under  two  heads.  First  I  fliall  confider  the  jj.  -  jfe, 

■  C  right, 
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Tight,  which  Mr.  Steuart  claims  in  the  pdrlbn  of  the 
negro.  Secondly  I  fhall  examine  Mr.  Steuart’s 
authority  to  enforce  that  right,  if  he  has  any,  by  im- 
prifonment  of  the  negro  and  tranfporting  him  out  of 
this  kingdom.  The  court^s  opinion  in  favor  of  the 
negro,  on  either  of  thefe  points,  will  entitle  him  to  a 
difcharge  from  the  cuilody  of  Mr.  Steuart, 


on^thr^ght  ,  The  firfl:  point,  concerning  Mr.  Steuart^s 

claimed  in  ^ght  in  the  perfon  of  the  negro,  is  the  great  one,  and 

jjcrfon.  which,  depending  on  a  variety  of  confiderations, 

requires  the  peculiar  attention  of  the  court.  Whatever 
Mr.  Steuart’s  right  may  be,  it  fprings  out  of  the  con¬ 
dition  of  flavery,  in  which  the  negro  was  before  his 
arrival  in  England,  and  whc^y  depends  on  the  con¬ 
tinuance  of  that  relation  ;  the  pb^er  of  imprifoning  at 
^  leafure  here,  and  of  tranfporting-ihfbta  foreign  coun- 

^  Have,  certainly  not  being  exercifeable 
over  an  ordinary  fervant.  Accordingly  the  returni^^Iy 
founSion^  admits  flavery  to  be  the  foie  foundation  of  Mr. 
of  the  claim  ^teuart’s  claim  ;  and  this  brings  the  queflion,  as  to  the 
the  negro,  prefent  lawfulnefs  of  flavery  in  England,,  diredlly  before 

the  court.  It  would  have  been  more  artful  to  have 
afferted  Mr.  Steuart’s  claim  in  terms  lefs  explicit,  and 
to  have  hated  the  flavery  of  the  negro  before  his 


coming  into  England,  merely  as  a  ground  for  claiming 
him  here,  in  the  relation  of  a  fervant  bound  to  follow 
wherever  his  mafler  fhould  require  his  fervicc.  The 
cafe  reprefented  in  this  difguifed  way,  tho’  in  fub- 
ftance  the  fame,  would  have  been  lefs  alarming  in  it’s 

firfl 
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•  firft  appearance,  and  might  have  afforded  a  better 
chance  of  evading  the  true  queftion  between  the  parties. 

But  this  artifice,  however  convenient  Mr.  Steuart’s 
counfel  may  find  it  in  argument,  has  not  been  adopted 
in  the  return  ;  the  cafe  being  there  Hated  as  it  really 
is,  without  any  fupprefiion  of  fadls  to  conceal  the 
great  extent  of  Mr.  Steuart’s  claim,  or  any  colouring 
of  language  to  hide  the  odious  features  of  flavery  in 
the  feigned  relation  of  an  ordinary  fervant. 

Before  I  enter  upon  the  enquiry  into  the  prefent  General  ob 

^  ^  .  fervationsoi 

lawfulnefs  of  flavery  in  England,  I  think  it  neceflary  domeftick 

to  make  fome  general  obfervations  on  flavery.  I  mean 
however  always  to  keep  in  view  flavery,  not  as  it  is 
in  the  relation  of  a  fubjed  to  an  abfolute  prince,  but 
only  as  it  is  in  the  relation  of  the  lowed  fpecies  of  fer¬ 
vant  to  his  mafler,  in  any  Hate  whether  free  or  other- 
wife  in  it’s  form  of  government.  Great  confufion  has 
enfued  from  difeourfing  on  flavery,  without  due  atten¬ 
tion  to  the  difference,  between  the  defpotifm  of  a 
fbvereign  over  a  whole  people  and  that  of  one  fubjed 
over  another.  The  former  is  foreign  to  the  prefent 
cafe,  and  therefore,  when  I  am  deferibing  flavery,  or 
obferving  upon  it,  I  defire  to  be  underflood  as  conr 
fining  myfelf  to  the  latter ;  though  from  the  connedion 
between  the  two  fubjeds,  fome  of  my  obfervations 
may  perhaps  be  applicable  to  both. 


Slavery  has  been  attended  in  different  countries 


with  circumftances  fo  various,  as  to  render  it  difficult 


defining 

very. 
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to  give  a  genera!  defcription  of  it.  The  Romai* 
lawyer  faj  calls  flavery  «  the  la^  of  „a. 

Horn  by  ^^-huh  cm  is  made  fubjea  to  another  contrary  to 
nature.  But  this,  as  has  been  often  obferved  by  the 
commentators,  is  miftaking  the  law  by  which  flavery 
is  conftituted  for  flavery  itfelf,  the  caufe  for  the  effed ; 
•though  it  mufl  be  confefTed,  that  the  latter  part  of  the 
definition  obfcurely  hints  at  the  nature  of  flavery, 
Grotius  {h)  defcribes  flavery  to  be,  an  obligation  to/erJt 
anoihe,  for  life  i„  corf  deration  of  being  fuppUed  nnith  the 
bare  neccjjdrtes  of  life.  Dr.  Rutherforth  (r)  rejeils  this 
definition,  as  implying  a  right  to  direft  only  the  lai 
bors  of  the  Have  and  not  his  other  aftions.  He 
therefore,  after  defining  defpotifm  to  be  an  alienable 
right  to  direct  all  the  aSions  of  another  ;  from  thence 
concludes,  that  perfea  favery  is  an  obligation  to  be  fo 
diredleJ.  This  lafl  definition  may  ferve  to  convey 'a 
general  idea  of  flavery  ;  but  like  that  by  Grotius  and 
many  other  definitions  which  I  have  feen,  if  underftood 
flriaiy.  will  fcarce  fuit  any  fpecies  of  flavery,  to  which 
it  is  applied.  Befides  it  omits  one  of  llavery’s  feverelt 
and  moil  ufual  incidents ;  the  quality,  by  which  it  in¬ 
volves  all  the  iflue  in  the  misfortune  of  the  parent. 

In  truth,  as  I  have  already  hinted,  the  variety  of 
forms,  in  which  flavery  appears,  makes  it  almofl  im.' 
poflible  to  convey  a  juft  notion  of  it  in  the  way  of  de- 


(f  Dig.  lib.  t.  tit.  5.  hx  4.  r.  ,.  Semnlus  f  corf.Uufw  juris 

gmiirnp  qua  quh  dMunlo  alkno  contra  naturam  Juhjkitur, 

(b)  Ji.r.  Bell.  ilb.  2.  c.  5.  f.  27. 

(c)  r\at.  L.  b.  i.  c,  2c.  p.  47-^, 

finition. 
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finitioi?.  There  are  however  certain  properties,  whicl| 
have  accompanied  flavery  in  moft  places ;  and  by  at- 
!  tending  to  thefe,  wc  may  always  diilinguilh  it,  front 

the  mild  fpecies  of  domeflic  fervice  fo  common  and 
well  known  in  our  own  country.  I  lhall  Ihortly  enu¬ 
merate  the  moll  remarkable  of  thofe  properties ;  parti¬ 
cularly,  fuch  as  charafterize  the  fpecies  of  flavery  adopt¬ 
ed  in  our  American  colonies,  being  that  now  under  the 
j  confideration  of  this  court.  This  I  do,  in  order  that  a 

juft  conception  may  be  formed,  of  the  propriety  with 
I  which  I  fhail  impute  4o  flavery  the  moft  pernicious 

I  effeas.  Without  fach  a  previous  explanation,  the 

I  moft  folid  objedions  to  the  permiflion  of  flavery  will 

;  h^-ve  the  appearance  of  unmeaning,  though  fpecious;^ 

declamation* 

i' 

\  Slavery  always  imports  an  obligation  of  perpetual  Properti'ts 

!  fervice ;  an  obligation,  which  only  the  confent  of  the 

I  -  ^  '  cident  to 

mafter  can  diflblve. — It  generally  gives  to  the  mafter,  Slavery, 
an  arbitrary  power  of  adminiftring  every  fort  of  cor- 
redlion,  however  inhuman,  not  immediately  aftedling 
the  life  or  limb  of  the  flave  :  fometimes  even  thefe  are 

ii  ’ 

I  left  expofed  to  the  arbitraiy  will  of  the  mafter,  or  they 

j  are  proteded  by  fines,  and  other  flight  punilhments, 

too  inconfiderable  to  reftrain  the  mafter’s  inhumanity.-— 

!  It  creates  an  incapacity  of  acquiring,  except  for  the 

mafter’s  benefit. — It  allows  the  mafter  to  alienate  the 
perfon  of  the  flave  in  the  fame  manner  as  other 
property. — Laftly,  it  defcends  from  parent  to  child, 
with  all  it’s  fevere  appendages.  — On  the  moft  accurate 
j  comparifon. 


Bad  effe^s 
cf  ilavery. 


comparifon,  there  will  be  found  nothing  exaggerated 
in  this  reprefentation  of  flavery.  The  defcriptlon  agrees 
with  almofl  every  kind  of  flavery,  formerly  or  now  ex¬ 
iting  ;  except  only  that  remnant  of  the  ancient  flavery, 
which  flill  lingers  in  fome  parts  of  Europe,  but  quali¬ 
fied  and  moderated  in  favor  of  the  flave  by  the  humane 
provifion  of  modern  times. 

FpvOm  this  yiew  of  the  condition  of  flavery,  it  will 
rive . 

I^e  eafy  to  detinte  it’s  deflru£live  confequences. — It  cor¬ 
rupts  the  morals  of  the  mafter,  by  freeing  him  from 
^pfe  reflraints  with  refpe£l  to  his  flave,  fo  neceflary 
for  the  controul  of  the  human  paflions,  fo  beneficial  iu 
promoting  the  praflice  and  confirming  the  habit  cf 
virtue. — It  is  dangerous  to  the  mailer,  becaufe  his  opf 
preflion  excites  implacable  refentment  and  hatred  in 
the  flave,  and  the  extreme  mifery  of  his  condition  con¬ 
tinually  prompts  him  to  rifque  the  gratification  of  them^ 
and  his  fltuaUon  daily  furnifhes  the  -  opportunity. — To 
the  flave  it  communicates  all  the  afflidlions  of  life, 
without  leaving  for  him  fcarce  any  of  its  pleafures ; 
and  it  deprefles  the  excellence  of  his  nature,  by  deny¬ 
ing  the  ordinary  means  and  motives  of  improvement. 
—It  is  dangerous  to  the  flate,  by  it’s  corruption  of 
thofe  citizens  on  whom  it’s  profperity  depends ;  and  by 
admitting  within  it  a  multitude  of  perfons^  .who,  be¬ 
ing  excluded  from  the  common  benefits  of  the  con- 
ftitution,  are  interefled  in  fcheming  it’s  deflrudion.— . 
Hence  it  is,  that  flavery,  in  whatever  light  we  view  it, 
may  be  deemed  a  moll  pernicious  inllitution :  imme- 

dtately 


diately  fo,  to  the  unhappy  perfon  who  fufFers  under  it ; 
finally  fo,  to  the  mafter  who  triumphs  in  it,  and  to  the 
ftate  which  allows  it. 


However  I  mufl  confefs,  that  notwithdanding  the 
force  of  the  reafons  againfl  the  allowance  of  domeftic. 
flavery,  there  are  civilians  of  great  credit,  who  infill 
upon  its  utility ;  founding  themfelves  chiefly,  on  the 
fuppofed  increafe  of  robbers  and  beggars  in  confequence 
of  it^s  difufe.  This  opinion  is  favoured  by  PufFen- 
dorf  {d)  and  Ulricus  Huberus(^).  In  the  difTertation 
on  flavery  prefixed  to  PotgiefTerus  on  the -German  law 
de  Jiatu  /er<vorum,  the  opinion  is  examined  minutely 
and  defended.  To  this  opinion  I  oppofe  thofe  ill  con-, 
fequences,  which  I  have  already  reprefented  as  almofl 
necefTarily  flowing  from  the  permiflion  of  domeflic  fla¬ 
very  ;  the  numerous  teflimonies  againfl  it,  which  are  to 
be  found  in  antient  and  modem  hiflory ;  and  the  ex¬ 
ample  of  thofe  European  nations,  which  have  fupprefFed 
the  ufe  of  it,  after  the  experience  of  many  centuries 
and  in  the  more  improved  flate  of  fociety.  In  juflice 
alfo  to  the  writers  jufl  mentioned  I  mufl  add,  that 
though  they  contend  for  the  advantages  of  domeflic  fla¬ 
very,  they  do  not  feem  to  approve  of  it,  in  the  form 
and  extent  in  which  it  has  generally  been  received ;  but 
under  limitations,  which  would  ^certainly  render  it  far 
more  tolerable.  Huberus  in  his  Eunomia  Romana  {/)'» 
has  a  remarkable  pafTage,  in  which,  after  recommend- 

{d)  Law  of  Nature  and  Nations,  b.  6*  c.  3.  f,  IQ. 

(?)  Pr$le£t.  Jur.  Civ,  page  i  b. 

(/)  See  pasc48» 
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ing  a  mild  llavery,  he  cautioufly  diftinguilhes  it;  from 
that  cruel  fpecies,  the  fubjed  of  commerce  between 
Africa  and  America.  His  words .  are;  loquor  de  fer^i- 
tute,  quails  apud  ci^viliores  populos  in  ufu  fuit ;  nec  enim 
exempla  barbarwunii  <vel  quc$  nunc  ab  Africa  in  Americani 
funt  hominum  commercial  ^elim  mihi  quifquam  objiciat, 

t 

The  great  origin  of  flaveiy  is  captivity  in  war; 
though  fometimes  it  has  commenced  by  contrad.  It 
has  been  'a  queflion  much  agitated,  whether  either  of 
thefe  foundations  of  flavery  is  cofiMent  with  natu* 
ral  juftice*  It  Would-be  engaging  in  too  large  a  field 
of  enquiry,  to  attempt  reafoning  on  the  general 
fulnefi  of  flavery.  ,  I  truft  too,’  that  the  liberty,  for 
which  I  am  contending,  doth  not  require  fuch  a  difqui- 
fition  5  and  am  impatient  to  reach  that  part  of  my  ar¬ 
gument,  in  which  I  hope  to  prove  flavery  reprobated 
by  the  law  of -England  as  an  incon<venient  thing.  Here 
.therefore  I  fhall  only  refer  to  fome  of  the  moll  eminent 
writers,  who  have  examined,  how  far  flavery  founded 
on  captivity  or  contrad  is  conformable  to  the  law  of 
nature,  and  fhall  juft  hint  at  the  reafons,  w’hich  in¬ 
fluence  their  feveral  opinions.  Tlie  antient  writers  fup- 
.pofe  the  right  of  killing  an  enemy  vanquifhed  in  a 
juft  war;  and  thence  infer  the  right  of  enflaving 
him.  In  this  opinion,  founded,  as  I  prefume,  on 
the  idea  of  punifhing  the  enemy  for  his  injuftice, 
they  are  followed  by  Albericus  Geiuilis  (^),  Grotius  {h)^ 

(^)  Gent.  cap.  dc  fervitute* 

{h)  T»'  Bell.  1,  3.  c,  7,  f,  5, 
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Puftendorf(0>  Bynkerfhoek  (y),  and  many  others. 
But  in  the  Spirit  of  Laws  (/^)  the  right  of  killing 
is  denied,  except  in  cafe  of  abfoiute  neceffity  and 
for  felf-prefervation.  '  However,  where  a  country 
is  conquered,  the  author  leems  to  admit  the  conque¬ 
ror’s  right  of  enflaving  for  a  lliort  time,  that  is,  till 
the  conqueil:  is  efFe6lually  fecured.  Dr,  Rutherforth(/), 
not  fads  lied  with  the  right  of  killing  a  vanquillied  ene¬ 
my,  infers  the  right  of  enflaving  him,  from  the  con¬ 
queror’s  right  to  a  reparation  ’in  damages  for  the  ex- 
pences  of  the  war,  I  do  not  know,  that  this  dodliine 
has  been  examined  ;  but  I  mufl  obferve,  that  it  feems 
only  to  warrant  a  temporary  flavery,  till  reparation  is 
obtained  from  the  property  or  perfonal  labor  of  the 
people  conquered,  The  lawfulnefs  of  flavery  by  con-^ 
trad  is  aflentedto  by  Grotius  and  PufFendorf  (^),  who 
•found  themfelves  on  the  maintenance  of  the  flave, 
which  is  the  conflderation  moving  from  the  maker. 
But'  a  very  great  writer  of  our  own  country,  who  is 
now  living,  controverts  ( n )  the  fufhciency  of  fuch  a 
conflderation*  Mr,  Locke  (o)  has  framed  another  kind 
'of  argument  againft  flavery  by  contrad ;  and  the  fub. 

(  I  )  Law  of  Nature  and  Nations,  b.  6.  c.  3.  f.  6. 

(i)  Jur.  Publ.  1.  I.  t,  3. 

(k)  B.  15,  c.  2. 

(/)  See  his  Inft.  Nat,  Law,  vol.  2,  p.  573.  and  vol.  i.  p.  481. 
{m)  See  Grot.  Jur.  Bell.  1.  2.  c.  5.  f,  i,  2.  &  Pufd.  Law  of  Na¬ 
ture  and  Nations,  b.  6.  c.  3.  L  4* 

(  n  )  Scc'Blackft.  Comment,  ift  ed.  vol.  i.  p.  412* 

(0)  See  Locke  on  Governm.  8vo  edit.  b.  2.  c.  4.  p.  213. 
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dance  of  it  is,  that  a  right  of  prefervlng  life  is 
lienable ;  that  freedom  from  arbitrary  power  is  effential  ta 
the  exercife  of  that  right ;  and  therefore,  that  no  man 
can  by  compad  enflave  himfelf.  Dr.  Rutherfort;h  (/)) 
endeavors  to  anfvver  Mr.  Locke’s  objection  by  infifting 
on  various  limitations  to  the  defpotifm  of  the  mailer  ; 
particularly,  that  he  has  no  right  to  difpofe  of  the 
Have  s  life  at  pleafure.  But  the  misfortune  of  this 
reafoning  is,  that  though  the  contrad  cannot  juftly  con¬ 
vey  an  arbitrary  power  over  the  ilave’s  life,  yet  it  gene¬ 
rally  leaves  him  without  a  fecurity  againft  the  exercife 
of  that  or  any  other  power.  I  lhall  fay  nothing  of 
flavery  by  birth  ;  except  that  the  ilavery  of  the  child 
muji  be  unlawful,  if  that  of  the  parent  cannot  be  juhi- 
fied  ;  and  that  when  Ilavery  is  extended  to -the  ilTue,  as 
it  ufually  is,  it  may  be  unlawful  as  to  them',  even  though 
It  IS  not  fo  as  to  their  parents.  In  refpcd  to  Ilavery 
ufed  for  the  punifhment  of  crimes  againft  civil  fociety, 
it  is  founded  on  the  fame  neceftity,  as  the  right  of  in^ 
Aiding  other  puniftiments ;  never  extends  to  the  offen¬ 
der’s  iffue ;  and  feldom  is  permitted  to  be  domeftic, 
the  objeds  of  it  being  generally  employed  in  publk 
works,  as  the  galley-ftaves  are  in  France.  Confequently 
this  kind  of  Ilavery  is  not  liable  to  the  principal  objec¬ 
tions,  which  occur  againft  ftavery  in  general  (^).  tip- 

on 


{p)  See  his  Tnft.  Nat.  Law,  vol.  i.  p.  ^So. 

[q]  Some  writers  there  are,  who  deduce  the  lawfulnefs  0/  do- 
meflic  flavcry  from  the  pradicc  of  it  amongft  the  Jews,  and  from 
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tn  the  whole  of  this  controverfy  concerning  fiavery,  I 
think  myfelf  warranted  in  faying,  that  the  juhice  and 
lawfulnefs  of  every  fpecies  of  it,  ai  it  is  generally  conjii- 
tuted,  except  the  limited  one  founded  on  the  commiffion 
of  crimes  againft  civil  fociety,  is  at  lead  doubtful ; 
that  if  lawful,  fuch  circumftances  are  necelTary  to  make 
it  fo,  as  feldom  concur,  and  therefore  render  a  juft 
commencement  of  it  barely  poflible  ;  and  that  the  op- 
preflive  manner  in  which  it  has  generally  commenced, 
the  cruel  means  necelTary  to  enforce  it’s  continuance,  and 
the  mifchiefs  enfuing  from  the  permiflion  of  it,  furnifti 
very  ftrong  prefumptions  againft  it’s  juftice,  and  at  all 
events  evince  the  humanity  and  policy  of  thofe  ftates, 
in  which  the  ufe  of  it  is  no  longer  tolerated. 

But  however  reafonable  it  may  be  to  doubt  the 
juftice  of  domeftic  ftavery,  however  convinced  we  may 
be  of  it’s  ill  effects,  it  muft  be  confefted,  that  the  prac¬ 
tice  is  ancient  and  has  been  almoft  univerfal.  Its  be¬ 
ginning  may  be  dated  from  the  remoteft  period,  in 
which  there  are  any  traces  of  the  hiftory  of  mankind. 
It  commenced  in  the  barbarous  ftate  of  fociety,  and 
was  retained,  even  when  men  were  far  advanced  in  ci¬ 
vilization.  The  nations  of  antiquity  m-oft  famous  for 

fome  paflages  in  the  Old  Teftament  which  are  thought  to  counte¬ 
nance  it.  See  Vinn.  in  Inftit.  Heinecc.  ed.  I.  i.  t,  3.  p.  31* 
There  are  others  W’ho  attempt  to  jufiify  flavery  by  the  New  Tefla- 
xnent,  b.caufe  it  contains  no  diredl  precepts  againft  it.  See  Tayl. 

Tlero.  Civ.  L.  434 _ I  (hall  not  attempt  to  examine  eitlu;r  of  thefc 

©piniens. 

D  z 


Univerfallty 
of  domeftic 
ilavery 
amongft  the 
ancientJ. 


coun- 


/ 


Decline  of 
ilavery  in 
Europe, 


f  22  } 

countenancing  the  fyftem  of  domeftic  Havery  were  the 
Jews,  the  Greeks,  the  Romans,  and  the  antient  Gen 
mans  (r)  ;  amongft  all  of  whom  it  prevailed,  but  in 
various  degrees  of  feverity.  By  the  antient  Germans 
it  was  continued  in  tlie  countries  they  over-run  ;  and 
fo  was  tranfmitted  to  the  various  kingdoms  and  Rates,- 
which  arofe  in  Europe  out  of  the  ruins  of  the  Roman 
empire.  At  length  however  it  fell  into  decline  in  moll 
pat  ts  of  Europe ;  and  amongft  the  various  caufes,  which 
contiibuted  to  this  alteration,  none  were  probably 
more  effeaual,  than  experience  of  it’s  advantages,  the 
difiiculty  of  continuing  it,  and  a  perfuafion  that  the 
cruelty  and  oppreffion  almoll  neceffarily  incident  to  it 
were  irreconcileable  with  the  pure  morality  of  the 
Chriftian  dilpenfation.  The  hillory  of  it’s  decline  in 
Europe  has  been  traced  by  many  eminent  writers;  par¬ 
ticularly  Bodin  (,(),  Albericus  Gentilis(t),  Potgief- 
ferus  (a).  Dr.  Robertfon  (w),  and  Mr.  Millar  (;ir).  It 
is  fufficient  here  to  fay,  that  this  great  change  began  in 

(;■)  It  appears  by  Csfar  and  Tacitus,  that  the  antient  Germans 
had  a  kind  ot  Haves  before  tliey  emigrated  from  their  own  coun¬ 
try.  See  Casf.  de  bell.  Gall.  11b.  6.  cap.  ,3.  &  Tac.  de  mor. 

German,  cap.  24.  &  25.  et  Potgleff.  de  flat,  fervor,  ap.  Germ, 
lib.  I.  cap.  I. 

(i)  See  his  book  De  Republica,  cap.  5.  de  imperio  fervili., 

(/)  Jur.  Gent,  cap.  de  fervitutc. 

(u)  Jur.  Germ,  dc  flatu  fervorum. 

(w)  Life  of  the  Emperor  Charles  the  5th,  vol.  i, 

(x)  Obfervations  on  the  diftindion  of  ranks  in  .civil  foejety. 
See  alfoTayl,  Ekm.  Civ,-  L.  434.  to  439. 
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Spain  according  to  Bodin  about  the  end  of  the  8th  cert-’ 
tury,  and  was  become  general  before  the  middle  of  the 
J4th  century.  Bartolus^  the  moft  famed  commentatoi* 
on  the  Civil  law  in  '  that  period,  reprefents  flavery  as 
in  difufe  ;  and  the  fucceeding  commentators  hold  much 
the  fame  language.  However,  they  mull  be  underftood 
with  many  rellridions  and  exceptions ;  and  not  to 
mean,  that  flavery  was  completely  and  univerfally  abo- 
lilhed  in  Europe.  Some  modern  Civilians,  not  fuffi- 
ciently  attending  to  this  circumftance,  rather  too  haftily 
reprehend  their  predeceflbrs  for  reprefenting  flavery  as 
difufed  in  Europe.  The  truth  is,  that  the  ancient  fpe- 
cies  of  flavery  by  frequent  emancipations  became  greatly 
diminiflied  in  extent ;  the  remnant  of  it  was  confldera- 
bly  abated  in  feverity ;  the  difufe  of  the  pra6lice  of 
enflaving  captives  taken  in  the  wars  between  Chriftian 
powers  aflifted  in  preventing  the  future  increafe  of  do- 
meflic  flavery  ;  and  in  fome  countries  of  Europe,  par¬ 
ticularly  England,  a  ftill  more  effeftual  method,  which 
I  fliall  explain  hereafter,  was  thought  of  to  perfect  the 
fuppreflion  of  it.  Such  was  the  expiring  flate  of  do- 
meftic  flavery  in  Europe  at  the  commencement  of  the 
1 6th  century,  when  the  difcovery  of  America  and  of 
the  Weftern  and  Eaftern  coafts  of  Africa  gave  occafion 
to  die  introdudlion  of  a  new  fpecies  of  flavery.  It  took 
ids  rife  from  the  Portuguefe,  who,  in  order  to  fupply 
the  Spaniards  with  perfons  able  to  fuftain  the  fatigue  of 
cultivating  their  new  pofleflions  in  America,  particu¬ 
larly  the  Iflands,  opened  a  trade  between  Africa  and 
America  for  the  fale  of  negro  flaves.  This  difgraceful 
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commerce  in  the  human  fpecies  is  faid  to  have  beguii 
in  the  year  1508,  when  the  firfl  importation  of  negro 
Haves  was  made  into  Hifpaniola  from  the  Pertuguefe 
fettlements  on  the  Weftern  coaft  of  Africa  (>).  In  1540 
the  emperor  Charles  the  5  th  endeavored  to  flop  the 
progrefs  of  the  negro  flavery,  by  orders  that  all  Haves  in 
the  American  illes  fhould  be  made  free  ;  and  they  were 
accordingly  manumitted  by  Lagafca  the  governor  of 
the  country  on  condition  of  continuing  to  labor  for 
their  m afters.  But  this  attempt  proved  unfuccefsful, 
and  on  Lagafca’ s  return  to  Spain  domeftic  llavery  re¬ 
vived  and  flouriftied  as  before  (2).  The  expedient  of 
having  Haves  for  labor  in  America  was  not  long  pecu¬ 
liar  to  the  Spaniards ;  being  afterwards  adopted  by  the 
other  Europeans  as  they  acquired  poHeftions  there.  In 
confequence  of  this  general  pradlice,  negroes  are  become 
a  very  confiderable  article  in  the  commerce  between 
Africa  and  America  ;  and  domeftic  flavery  has  taken 
fo  deep  a  root  in  moft  of  our  own  American  colonies, 
as  well  as  in  thofe  of  other  nations,  that  there  is  little 
probability  of  ever  feeing  it  generally  fupprefled. 

Here  I  conclude  my  obfervations  on  domeftick 
flavery  in  general.  I  have  exhibited  a  view  of  it’s  na¬ 
ture,  of  it’s  bad  tendency,  of  it’s  origin,  of  the  argu¬ 
ments  for  and  againft  it’s  juftice,  of  it’s  decline  in  Eu¬ 
rope,  and  the  introdudlion  of  a  new  flavery  by  the  Eu- 

fj) J  Ander.  Hift.  Comm.  v.  i.  p,  336. 

/ zj  Sec  Bodiode  republic,  lib,  i,  c,  5, 
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ropean  nations  Into  their  American  colonies.  I  fhall  now 
examine  the  attempt  to  obtrude  this, new  flavery  into 
Engl  and.  And  here  it  will  be  material  to  obferve,  that  if 

on  the  declenfion  of  flavery  in  this  and  othercountries  of 

Europe  where  it  is  difcountenanced,  no  means  had  been 
tjevifed  to  obftrua  the  admifllon  of  a  mv  flavery,  it 
would  have  been  vain  and  fruitiefs  to  have  attempted 
fuperfeding  the  «  fpecies.  But  I  hope  to  prove, 
that  our  anceftors  at  leaft  were  not  fo  Ihort-fighted ;  and 
that  long  and  uninterrupted  ufage  has  eflablilhed  rules, 
as  effeftual  to  prevent  the  revival  of  flavery,  as  their 
humanity  was  fuccefsful  in  once  fupprefling  it.  I  fliall 
endeavor  to  fliew,  that  the  law  of  England  never  re¬ 
cognized  any  fpecies  of  domeflic  flavery,  except  the  ax* 
iient  one  o^-jilknage  now  expired,  dnd  has  fufliciently 
provided  againft  the  introduction  of  a  nc’iv  flavery  un¬ 
der  the  name  o^villenage  fa)  ox  any  other  denomination 
whatever.  This  propofltion  I  hope  to  demonflrate 
from  the  following  conflderations. 

I.  I  apprehend,  that  this  will  appear  to  be  the  law  Argu- 

of  England  from  the  manner  of  making  title  to  a  ThTmlnZ 

villein.  of  making 

title  to  4 
villein.  , 

_  C 

The  only  flavery  our  law-books  take  the  leafl: notice 
of  is  that  of  a  villein ;  by  whom  was  meant,  not  the  mere 

fa)  Villenage  is  ufed  to  exprefs  fometimes  the  tenure  of  lands 
held  by  villein-fervices,  and  fometimes  the  fer/onal  bondage  of  the 

villein  ;  but  throughout  this  argument  it  is  applied  in  the  latter 
fenfe  only. 


tenant 


/ 
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fer'viceiy^m^<who  might  he  free  in  his  per* 
JoTJi  but  the  villein  in  blood  and  tenure :  and  as  the  Eng- 
lilh  law  has  no  provilions  to  regulate  any  other  flavery, 
therefore  no  flavery  can  be  lawful  in  England  except 
fuch  as  will  confiilently  fall  under  the  denomination 
of  villenage. 


The  condition  of  a  villein  had  moll:  of  the  incidents 
I  have  before  defcribed,  in  giving  the  idea  of  flavery  in 
general.  His  fervice  was  uncertain  and  indeterminate, 
fuch  as  his  lord  thought  fit  to  require ;  or  as  fome  of 
our  ancient  writers  {^)  exprefs  it,  he  kne^  not  in  the 
evening  nxihat  be  njuas  to  do  in  the  morning,  he  ^vas  honnd 
to  do  ^hatenjer  he  <was  commanded.  He  was  liable  to 
beating,  imprifonment,  and  every  other  chaflifement 
his  lord  could  dpvife,  except  killing  and  maiming  (c). 
He  was  incapable  of  acquiring  property  for  his  own 
benefit,  the  rule  being  quicquid  acquiritur  fer^vo  acqui* 
ritur  domino  {d).  He  was  himfelf  the  fubje^l  of  pro- 

V  '  ’  - 

{b )  See  the  extradls  from  them  in  Co.  I/itt.  1 16.  b. 

(c )  See  Termes  de  la  Ley,  ed.  of  1567.  voc.  Villenage— Old 
Tenures, cap.  Villenage— .Fitzh.  Abr.  Coron.  1 7.— z.  Ro,  Abr.  i. — 
s.  Inft.  45. — &  Co.  Litt.  126.  Sc  127. 

'  (d)  Co.  Litt.  117.  a.— The  words,  in  pleading  feizin  of  villein- 

fervice,  are  very  exprefllve  of  the  lord’s  power  over  the  villein’s 
property.  In  1.  E.  2.  4.  it  is  pleaded  that  the  lord  was  feized  of  the 
villein  and  his  anceftors  come  afaire  rcchat  de  char  de  fank  de 
0c  marier  ^  de  eux  tdiller  haut  has  Sdc.  The  form  in  5.  E.  2. 
15.  is,  come  de  nos  lileyties  en  fejant  de  luy  noire  prcmoji  en  pnant  de 
luy  rechat  de  char  ^  de  faunk  &  redemption  pur  fill'  &  fitz.  marier  de 

luK  ^  de  ces  aunc  ^  a  tailler  haut  &  has  a  noire  •volcnte.  In  the  hrft  of 

the 
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perty ;  as  fiich  faleable  and  tranfiniffible.  If  he  was 
a  villein  regardant,  he  pafTed  with  the  manor  or  land 
CO  which  he  was  annexed,  but  might  be  fevered  at  the 
pleafure  of  his  lord  {e) .  If  he  was  a  villein  in  grofs, 
he  was  an  hereditament  of  a  chattel  real  according  to 
;  his  lord’s  intereft  ;  being  defcendible  to  the  heir  where 

,  the  lord  was  abfolute  owner,  and  tranfmiffible  to  the 

executor  where  the  lord  had  only  a  term  of  years  in 
him  {/)•  Laftly,  the  llavery  extended  to  the  iffue,  if 
both  parents  were  villeins,  or  if  the  father  only  was  a 
villein  ;  our  lavV  deriving  the  condition  of  the  child 
from  that  of  the  father,  contrary  to  the  Roman  law, 
in  which  the  rule  was  partus  fe^uitur  ^entrem  (^). 

the  above  forms  there  is  evidently  a  mlfprlnt  j  and  the  reading  Ihould  be 
■  a  fair e  rechat  inftead  of  affaire  rechat.  As  to  the  word  provofi  in 

the  fecond  form,  it  feems  to  plunder,  and  perhaps  the  print 

ihouM  he  proie  or  prey e  inftead  of  prekjoji.^  I  was  led  to  this  con- 

i| 

jc'fture  by  the  following  proverb  in  Cotgrave’s  French  Didlionary, 
I  qui  a  le  t’llain  M  a  fa  proye.  See  Cotgr.  ed.  of  1673.  voc.  proyc. 

^  However,  in  the  Latin  Entries  the  word  pronjojl  is  tranftated  propoji- 

turn,  which  in  a  barbarous  fenfe  of  the  word  may  be  conftrued  to 
ftgnify  ‘Will  or  pleafure,  and  will  make  the  paflage  intelligible.  In 
fome  Entries  pro'voji  is  tranftated  praepoftus  j  but  this  word  cannot 
I  he  underftood  in  any  fenfe  th*at  will  make  this  ufe  of  it  intel¬ 

ligible. 

The  forms  of  pleading  feizin  of  villein-fervices  in  the  Latin  En- 
tr’njs  are  very  fimilar  to  thofe  I  have  extracted  from  the  year  books. 
See  Raft.  Entr,  401.  a. 

(e)  Litt.  fe<ft.  181. 

(f)  Bro.  Abr.  Villenage,  60. — Co.  Litt.  117, 

(g)  Co.  Litt.  123.  Antiently  our  law  feems  to  have  been  very 

I  vneertain  in  this  refpeit.  See  Glanv,  lib.  5,  c.  6.  Mirr,  c,  2.  f.  38. 

'  E  Britt. 
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The  origin  of  villenage  Is  principally  {h)  to  be  de¬ 
rived  from  the  wars  between  our  Britilh  Saxon  DaniOi 
and  Norman  anceftors,  whilft  they  were  contending  for 
the  polTeffion  of  this  country.  Judge  Fitzherbert  in 
his  reading  on  the  4th  of  Edw.  I.  flat.  i .  intitled  Extent 
fa  manerii,  fuppofes  villenage  to  have  commenced  at  the 
Conqueft,  by  the  diftribution  then  made  of  the  forfeited 
lands  and  of  the  vanquilhed  inhabitants  refident  upon 
them  (/).  But  there  were  many  bondmen  in  England 
before  the  Conquefl,  as  appears  by  the  Anglo-Saxon  laws 
regulating  them  ;  and  therefore  it  would  be  nearer  the 
truth  to  attribute  the  origin  of  villeins,  as  well  to  the 
preceding  wars  and  revolutions  in  this  country,  as  to  the 
eifeftsofthe  Conquefl 

After  the  Conquefl  many  things  happily  concur¬ 
red,  firfl  to  check  the  progrefs  of  domeflic  flavery  in 
England,  and  finally  to  fupprefs  it.  The  cruel  ciif- 

Bntt.  c.  31.  But  the  writers  in  the  reign  of  Henry  the  6th,  agree 
that  our  law  was  as  here  reprefented  5  and  from  the  plea  of  ba/lardy, 
which  was  held  to  be  a  peremptory  anfwer  to  the  allegation  of 
villenage  fo  early  as  the  reign  of  Edward  the  3d.  I  conje^ure,  that 
the  law  was  fettled  in  the  time  of  his  father.  See  Fortefc.  laud 

leg.  Angl.  c.  42.  Litt.  fe6t.  187.-43.  E.  3.  4.  &  Bro.  Abr.  Ville- 
nage,  7. 

(h)  I  do  not  ’wholly,  becaufe  probably  there  were  fome  /laves 
in  England -befoie  the  fir/l  arrival  of  the  Saxons  j  and  aifo  they 
and  the  Danes  might  bring  fome  few  from  their  own  country, 

(i)  See  the  extradl  from  Fitzherbert’^  readingin  Barringt.  Obferv. 
on  Ant.  Stat.  2d  edit.  p.  237. 

(k)  See  Spelm.  Glo/T.  voc.  Zc  Ser'vus,  Somn.  on  GavcUc. 

65.  and  the  index  to  Wilk.  Leg.  Saxon,  tit.  Scr'vus, 

tom 
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tom  of  enHaving  captives  in  war  being  abolifhed,  from 
that  time  the  acceffion  of  a  ne^  race  of  villeins  was 
prevented,  and  the  humanity  policy  and  neceffity  of 
the  times  were  continually  wearing  out  the  anthnt  race. 
Sometimes,  no  doubt,  manumilHons  were  freely  grants 
ed  ;  but  they  probably  were  much  oftener  extorted  dur¬ 
ing  the  rage  of  the  civil  wars,  fo  frequent  before  the 
reign  of  Henry  the  7th  about  the  forms  of  the  confti- 
tution  or  the  fucceflion  to  the  crown.  Another  caufe, 
which  greatly  contributed  to  the  extindlion  of  villenage, 
was  the  difcouragement  of  it  by  the  courts*^  of  juftice. 
They  always  prefumed  in  favor  of  liberty,  throwing 
the  071US  probandi  upon  the  lord,  as  well  in  the  writ  of 
Jiomhie  replegiando,  where  the  villein  was  plaintiff,  as  in 
the  nativo  habendo^  where  he  was  defendant  (/) .  Nonfuit 

(1)  See  Lib.  Intrat.  176.  a.-  T77.  b.  &  Bro.  Abr.  Villenage,  66. 
It  feems  however,  that  if  after  a  nati'uo  habendo  brought  by  the  lord, 
the  villein,  inftead  of  waiting  for  the  lord’s  proceeding  upon  it, 
fued  out, z  Ubert ate  probanda  to  remove  the  queftion  of  villenage  for 
trial  before  the  juftices  in  eyre,  on  the  return  of  it  he  was  to  produce 
fome  proof  of  his  free  condition  j  and  that  if  he  failed,  he  and  his 
pledges  were  amerced.  But  this  failure  did  not  entitle  the  lord  to 
any  benefit  from  his  natiuo  habendoy  and  therefore,  if  he  proceeded 
in  it,  and  could  not  prove  the  villenage,  the  judgment  was  for  the 
villein  j  or  if  the  lord  did  not  proceed,  a  nonfuit,  which  was  equally 
fatal  to  the  lord's  claim,  was  the  necefiary  confequence.  See  47. 
H.  3.  It,  Dev.  Fitz.  Abr.  Villenage,  39.  In  truth,  the  requifition 
of  proof  from  the  villein  on  tht  libertate  probanda y  and  the  amerce¬ 
ment  for  want  of  it,  feem  to  have  been  mere  form  j  for  as  Fitz- 
herbert  fays  in  explaining  the  of  the  libcrtate  probandoy  the 

record  lliaU  be  fent  before  the  juftices  in  eyre,  and  the  lord  ihal! 

F.  a  '  declare 
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of  the  lord  after  appearance  in  a  Wtr,  which 

was  the  writ  for  alTerting  the  title  of  llavery,  was  a  bar- 

«  declare  thereupon,  and  the  villein  fliall  make  his  defence  and 
«  plead  thereunto,  and  the  villein  ihall  hot  declare  upon  the  writ 
“  *  Hie, rate  frebanda,  nor  Ihall  any  thing  be  done  thereupon,  for 
«  that  writ  is  but  ifiperfedeas  to  furceafe  for  the  time,  and  to  adjourn 

the  record  and  the  writ  of  nati-vo  hahendo  before  the  juldices  in 
“  eyre.”  Fitrlt.  Nat.  Br.  77.  D.  Upon  the  whole  therefore  it 
may  I  think  be  fafely  afferted,  that  in  all  cafes  of  vlllenage  the 
mui  probandi  lay  upon  the  lord. 

The  feveral  remedies  againlt  and  for  one  claimed  as  a  villein  are 
now  fo  little  underftood,  that  perhaps  a  fhort  account  of  them  may  be 
acceptable  j  more  particularly  as,  by  a  right  conception  of  them, 
it  will  be  more  eafy  to  determine  on  the  force  of  the  argument  drawn 
agalnft  the  revival  of  flavery  from  the  rules  concerning  villenage. 

The  lord’s  remedy  for  a  fugitive  villein  was,  either  by  feizure,  or 

by  fuing  out  a  writ  of  natl^o  habendo,  or  ne'ifyy  as  it  is  fometimes 
called. 

I.  If  the  lord  feized,  the  villein's  moil  efFeaual  mode  of  recover¬ 
ing  liberty  was  by  the  writ  of  homiue  repkgiands which  had  great 
advantage  over  the  writ  of  habeas  corpus.  In  the.  habeas  corpus  the 
return,  as  the  law  is  generally  underftood  to  be,  cannot  be  contefted, 
though  the  party  making  a  falfe  one  is  liable  to  an  adlion  for 
damages,  and  perhaps  may  be  puniihable  by  the  court  for  a  contempt. 
Therefore  if  to  a  habeas  corpus  villenage  was  returned  as  the  caufe 
of  detainer,  the  perfon  for  whom  the  writ  was  fued  could  not  have 
been  reftored  to  his  liberty.  But  in  the  hcmlne  replegiando  it  was 
otherwiiej  for  if  villenage  was  returned,  alias  ilTued  dircdling 
the  ftieriff  to  replevy  the  party  on  his  giving  fecurity  to  anfwer  the 
claim  of  villenage  afterwards,  and  the  plaintiff  might  declare  for 
'  falje  mprljormcnt  and  lay  damages y  and  on  the  defendant’s  plead¬ 
ing  the  villenage  had  the  fame  opportunity  of  contcftlng  it,  as  wiicn 
impleaded  by  the  lord  in  a  natwo  haber.do.  See  Fitzh.  N.  Br.  6n. 

F  Ci  Lib,  Intrat.  176,  a.  177.  b. 
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to  another  nativo  halendo,  and  a  perpetual  enfranchife- 
ment ;  but  nonfuit  of  the  villein  after  appearance  in  I 
libertate  probanda,  which  was  one  of  the  writs  for  affert- 
ing  the  claim  of  liberty  againft  the  lord,  was  no  bar 
to  another  writ  of  the  like  kind  («).  If  two  plaintiffs 
joined  in  a  natinjo  habendo,  nonfuit  of  one  was  a  nonfuit 
of  both ;  but  it  was  otherwife  in  a  libertate  probanda 
(«).  The  lord  could  not  profecute  for  more  than  two 


2.  If  the  lord  fued  out  a  natwo  habendo^  and  the  vlllenage  was 
denied,  in  which  cafe  the  fherifF  could  not  feize  the  villein,  the  lord 
was  then  to  enter  his  plaint  in  the  county  court ;  and  as  the  IherlfF 
w^as  not  allowed  to  try  the  queftion  of  villeiiage  in  his  court,  the 
lord  could  not  have  any  benefit  from  the  writ,  without  removing 
the  caufe  by  the  writ  of  ^one  into  the  Icing’s  bench  or  common 
pleast  [For  the  count  pleading  and  judgment  in  the  nat'wo  habendo 
after  the  removal,  fee  Raft.  Entr,  436,  437.]  It  is  to  be  obferved, 
that  the  lord’s  right  of  feizure  continued  notw>ithftanding  his  having 
fued  out  a  natindo  habendo,  unlefs  the  villein  brought  a  libertate  pro¬ 
banda.  This  writ,  which  did  not  lie  except  upon  z  mtlnjo  habendo 
previoufly  fued  out,  was  for  removal  of  the  lord’s  plaint  in  the 
natinjo  habendo  for  trial  before  the  juftices  in  eyre  or  thofe  of  the 
king’s  bench,  and  alfo  for  protedling  the  villein  from  feizure  in  the 
mean  time.  This  latter  eftedt  feems  to  have  been  the  chief  reafon 
for  fuing  out  the  libertate  probanda  j  and  therefore  after  the  25th  of 
Edw.  3,  ftat.  3*  c.  18.  which  altered  the  common  law,  and  gives  a 
power  of  feizure  to  the  lord,  notwithftandmg  the  pendency  of  a 
libertate  probanda,  that  writ  probably  fell  much  into  difufe,  though 
fubfequent  cafes,  in  which  it  was  brought,  are  to  be  found  in  thef 
year  books.  See  Fitzh.  Nat,  77.  to  79.  &  Ji  Hen,  4,  49, 

(tr.,}  Co.  Lltt.  13Q. 

(n)  Co.  Litt.  J39, 


r..  X  \  „■  , 
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viHelns  in  one  mti^o  hahendo  ;  but  any  number  of 

villeins  of  the  fame  blood  might  join  in  one  liber  fate  pra^ 

handa  (0).  Manumiffions  were  inferred  from  the  flight- 

eft  circumftances  of  miftake  or  negligence  in  the  lord, 

from  every  a£l  or  omiflion  which  legal  refinement  could 

ftrain  into  an  acknowledgement  of  the  villein^s  liberty. 

If  the  lord  vefted  the  ownerlhip  of  lands  in  the  villein, 

% 

received  homage  from  him,  or  gave  a  bond  to  him,  he 
was  enfranchifed.  Suftering  the  villein  to  be  on  a 
jury,  to  enter  into  a  religion  and  he  profefted,  or  to  ftay  a 
year  and  a  day  in  antient  demefne  without  claim,  weie 
enfranchifements.  Bringing  ordinary  adions  againft 
him,  joining  with  him  in  adions,  anfwering  to  his 
adions  without  proteftation  of  villenage,  imparling  in 
them  or  alTenting  to  his  imparlance,  or  fuffering  him 
to  be  vouched  without  counterpleading  the  voucher^ 
were  alfo  enfranchifements  by  implication  of  law  (/>), 
Mpft  of  the  conftrudive  manumiflions  I  have  mention-^ 
ed  were  the  received  law,  even  in  the  reign  of  the 
firft  Edward  {q),  I  have  been  the  more  particular  in 

t 

enumerating  thefe  inftances  of  extraordinary  favor  to 
liberty,  becaufe  the  anxiety  of  our  anceftors,  to  eman¬ 
cipate  the  ancient  villeins,  fo  well  accounts  for  the  ef- 
tabliftiment  of  any  rules  of  law,  calculated  to  obftrud 
the  introdudion  of  a  fte-uo  fiock.  It  was  natural,  that 
the  fame  opinions,  which  influenced  to  difcountenancc 

(o)  Fitzh.  Nat.  Br.  78.  C.  D. 

(p)  Sec  Litt.  fe£l.  202  to  209.  &•  2.  Ro,  Abr,  735,  736,  &  737. 

(q )  See  Britt,  cap.  31,  &  Mirr,  cap,  2,  fed.  38, 
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I 

tiie  former,  Ihonid  lead  to  the  prevention  of  tlid 

latter. 

I  Ihall  riot  atteiript  to  follow  villenage  in  tlie  feve- 
ral  ftages  of  it  s  decline ;  it  being  fufficient  here  to 
mention  the  time  of  it^s  extindion,  which,  as  all  agree, 
happened  about  the  latter  end  of  Elizabeth’s  reign  or 
foon  after  the  acceffion  of  James  (r).  One  of  the  lafl 
inftances,  in  which  villenage  was  infilled  upon,  was 
Crouch’s  cafe  reported  in  Dyer  and  other  books  (s) 
An  entry  having  been  made  by  one  Butler  on  fome 
lands  purchafed  by  Crouch,  the  queftion  was,  whether 
he  was  Butler’s  villein  regardant ;  and  on  two  fpecial 
verdias,  the  one  in  ejeament  Mich.  9th  and  loth 
Eliz.  and  the  other  in  affize  Eafler  nth  Eliz. 
the  claim  of  villenage  was  difallowed,  one  of  the 
reafons  given  for  the  judgment  in  both  being  the 
want  of  feizin  of  the  villein’s  perfon  within  60  (/) 
years,  which  is  the  time  liriiited  by  the  3  2d  of  Hen.  8. 
chap.  2.  in  all  cafes  of  hereditaments  claimed  by  pre- 
fcription  (u).  This  is  generally  faid  to  have  been  the 
lad  cafe  of  villenage;  but  there  are  four  fubfequent 

M  See  sir  Thomas  Smith’s  Commonwealth,  b.  2.  c.  10.  and 
BarHngt.  Obferv.  on  Ant.  Stat.  2d  Ed.  p.  1^2. 

fsj  See  Dy.  266.  pi.  1 1,  283.  pi,  ^2. 

CO  Accord.  Ero,  Read,  on  the  flat,  of  limitat.  31.  Hen.  g. 
pge  17.  .  ^  ’ 

^  00  Before  this  fiatute  of  Hen.  the  gth.  the  time  of  limitation 

feems  to  have  been  the  coronation  of  Hen.  3.  as  appears  by  the  form 

of  the  iaienJo;  though  in  other  writs  of  right  the  limitation 

fcy  31.  E.  I.  c.  39.  was  from  the  commencement  of  the  reign  ofRich, 
♦he  I  ft, 


When 
lenage  ex¬ 
pired. 


cafes 
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cafes  In  print.  One  was  In  Hillary  1 8  th  of  Elizabeth  (tv)  j 
another  was  a  judgment  in  Eafter  ill  of  James  {x) ; 
the  third,  which  was  never  determined,  happened  in 
Trinity  8th  of  James  ( j ) ;  and  the  fourth  was  fo 
late  as  Hillary  15th  of  James  (2).  From  the  15th  of 
James  the  firll,  being  more  than  150  years  ago,  the 
claim  of  villenage  has  not  been  heard  of  in  our  courts 
ofjullice;  and  nothing  can  be  more  notorious,  than 
that  the  race  of  perfons,  who  were  once  the  objefls 
of  it,  was  about  that  time  completely  worn  out  by  the 
continual  and  united  operation  of  deaths  and  manu- 
midions. 

But  though  villenage  itfelf  is  obfolete,  yet  fortu¬ 
nately  thofe  rules  by  which  the  claim  of  it  was  regu¬ 
lated,  are  not  yet  buried  in  oblivion.  Thefe  the  induf- 
tiy  of  our  ancellors  has  tranfmitted  ;  nor  let  us  their 
pollerity  defpife  the  reverent  legacy.  By  a  ftrange  pro* 
grefs  of  human  affairs,  the  memory  of  fanjery  expired 
nonv  furnijhes  one  of  the  chief  ohjlades  to  the  hitrodudion 
of  fLa^very  attempted  to  he  revised  ^  and  the  venerable 
reliques  of  the  learning  relative  to  villenage,  fo  long 
configned  to  gratify  the  invedigating  curiofity  of  the 
antiquary,  or  ufed  as  a  fplendid  appendage  to  the  orna* 
ments  of  the  fcholar,  mud  now  be  drawn  forth  from 

('w)  See  Co.  Entr.  406,  b# 

(x)  Yelv,  2. 

(yj  This  cafe  is  only  to  be  found  in  Hughes'  Abridgment,  tIt.Vil* 
linage,  pi.  23. 

(z)  Noyay, 

their 
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d>eir  faithful  repofi tones  for  a  more  noble  purpofe ;  to 
Inform  and  guide  the  fober  judgment  of  this  court,  and  ' 
as  I  truft  to  preferve  this  country  from  the  miferies  of 
domeflic  flavery^ 

Little  ton  fays,  everjs  njillein  is  either  a  villein  ly 
title  of  prefcriptiony  to  voit  that  he  arid  his  ancefors  have 
been  villeins  thne  out  of  snemory,  or  he  is  a  villein  by 
his  ovjn  cQ'nfeffion  in  a  court  of  7ecord»  And  in 
another  place  [h]  his  defcription  of  a  villein  regard¬ 
ant,  and  of  a  villein  in  grofs,  ihews  that  title  can¬ 
not  be  made  to  either  without  prefcription  or  con- 
feilion.  Tisne  vohereof  no  snemory  runs  to  the  contrary y 
is  an  infeparable  incident  to  every  prefcription  (r) ;  and 
therefore,  according  to  Littleton’s  account  of  villenage, 
the  lord  muft  prove  the  davery  antient  and  imfnemorial\ 

\ 

or  the  villein  mud  folemnly  confefs  it  to  be  fo  in  a  court 
of  judice,  A  dill  earlier  writer  lays  down  the  rule  in 
terms  equally  drong.  No  one^  fays  Britton  (<^),  can  be  a 
villein  except  of  antient  nativity y  or  by  acknovuledgment , 
All  the  proceedings  in  cafes  of  villenage  when  con- 
teded,  conform  to  this  idea  of  remote  antiquity  in  the 
flavery,  and  are  quite  irreconcileable  with  one  of  modern 
commencement. 


(a)  Se£\.  175. 

(h)  Seft.  181,  182,  &  185, 
"(c)  Litr.  fe<St.  170. 


(d)  Nul  ne  poit  cjlre  ‘vUleyn  fat fque  de  aunciene  natlvife  oti  par 
recogniMiance.  Brilt,  Wing.  ed.  cap.  3r,  p,  78, 
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1 .  Th  E  vitlein  in  all  fuch  fuits  {e)  between  Kim  and 
Ills  lord  was  tilled  tiaii^'us  as  well  as  njiHanus  5  our  an- 
tient  (/)  writers  defcribe  a  female  Have  by  no  other  name 
than  that  of  neif-,  and  the  technical  name  of  the  only 
writ  in  the  law  for  the  recovery  of  a  villein  is  equally 
remarkable,  being  always  called  the  natl^o  hahendv^  or 
writ  of  neifty.  This  peculiarity  of  denomination,  which 
implies  that  villenage  is  a  Jlan;ery  by  birth,  might  per¬ 
haps  of  itfelf  be  deemed  too  flight  a  foundation  for  any 
folid  argument ;  but  when  combined  with  other  cir- 
cumflances  more  decifive,  furely  it  is  not  without 
very  confiderable  force. 

2.  In  pleading  villenage  where  it  had  not  been  con- 
feffed  on  fome  former  occafion,  the  lord  always  founded 
Iiis  title  on  prefcription.  Our  year-books,  and  books 
of  entries,  are  full  of  the  forms  ufedin  pleading  a  title 
to  villeins  regardant.  In  the  homitte  veplegiando ,  and 
other  adions  where  the  plea  of  villenage  was  for  the 
purpofe  of  fhewing  the  plaintiff^s  difability  to  fue,  if 
the  villein  was  regardant,  the  defendant  alledged,  that 
he  was  feized  of  fuch  a  manor,  and  that  the  plaintiff 
arid  his  anceftors  had  been  villeins  belonging  to  the  ma¬ 
nor  lime  out  of  mind,  and  that  the  defendant  and  his  an- 
ceftors,  and  all  thole  whofe  eftate  he  had  in  the  manor, 

( ej  Sec  the  form  of  the  v/rits  of  rtaiho  bahendc  and  Ilkcrtate  pro-- 
handa,  and  alfo  of  the  alias  Lcmine  rcplcglando,  where  c»  the  hrif 
writ  the  Sheriff  returns  the  claim  of  \iliejnaee. 

(f)  ilritt,  cap.  31.  &  Litt,  fed.  i5$6, 

had 


had  been  felzed  of  the  plaintiff  and  all  hU  ancejiors  as 
of  villeins  belonging  to  it(g).  In  the  natluo  habendo 
the  form  of  making  title  to  a  villein  regardant  was  in 
fubftance  the  fame  (h).  In  faft,  regardancy  neceffarily 
implies  prefcriptlon,  being  where  one  and  his  anceftors 
have  been  annexed  to  a  manor  tmie  out  of  the  memory  of 
man{i).  As  to  villeins  in  grofs,  the  cafes  relative  to 
them  are  very  few  ;  and  I  am  inclined  to  think,  that  there 
never  was  any  great  number  of  them  in  England.  ^  The 
author  of  the  Mirroir  {k),  who  wrote  in  the  reign  of 
Edward  the  2d,  only  mentions  villeins  regardant ;  and 
Sir  Thomas  Smith,  who  v/as  fecretary  of  ftate  in  the 
reign  of  Edward  the  6th,  fays,  that  in  his  time  he  never 
knew  a  villein  in  grofs  throughout  the  realm  (/).  How¬ 
ever,  after  a  long  fearch  I  do  find  places  in  the  year¬ 
books,  where  the  form  of  alledging  villenage  in  grofs 
is  expreffed,  not  in  full  terms,  but  in  a  general  way  ; 
and  in  all  the  cafes  I  have  yet  feen,  the  villenage  is  al- 
ledged  in  the  anceftors  of  the  perfon  again  ft  whom  it 

was^ pleaded  («),  and  in  one  of  them  the  words //mr 

'  p  2  heyond 


(g)  Sre  Raft.  Entr.  tit.  Homine  Replegiando  373.  &  Lib, 
Intrat.  56. 

(h)  bee  the  form  in  Lib.  Intrat.  97.  &  Raft.  Entr.  401. 

(i)  This  is  agreeable  to  what  Littleton  fays  infeift.  1S2. 

(k )  Mirr.  c,  2.  f.  3S. 

(l)  Smith’s  Commonwealth,  b.  c.  10. 

(m)  See  I.  E.  2.  4— 5-  E-  '5— 7-  *42-  &  i'-  E-  344' 

Ini3.E.  4.  2.b.pl.4- is  a  cafe  in  which  val- 

knage  in  grofs  is  pleaded,  where  one  became  a  villein  in  grofs  bf 

feverance 


B.,  if 

■he  tule  to  vJlenag,  of  each  kind,  „„,of,  jfjj, 

« «<6J. «./ b.  by  p„rcrip,i„„, 

the  leaft  loom  for  fuppofihg  the  pleading  of  a  prefcrin- 

tion  left  necelfary  on  the  claim  of  villeins  in  groft  thfn 
of  thofe  regardant.  , 


3.  The  kind  of  evidence,  which  the  law  required 
to  prove  villenage,  and  allowed  in  difproof  of  it,  is  only 
applicable  to  a  llavery  in  bUod  and  family,  one 
terruptedly  tranfmitted  through  a  long  line  of  anceftors 
to  the  perfon  againft  whom  it  was  alledged.  On  the 
lord’s  part,  it  was  necelfary  that  he  Ihould  prove  the  da- 
very  againft  his  villein  by  other  villeins  of  the  fame 
blood  (0),  fuch  as  were  defcended  from  the  fame  common  y 


fevennce  from  the  manor  to  which  he  had  been  regardant.  This 
eing  the  only  cafe  of  the  kind  1  have  met  with,  I  will  ftate  fo  much 
of  It  from  the  year-book  as  is  neceffiry  to  Ihew  the  manner  of  plead- 
ing.  In  trefpafs  the  defendant  pleads,  that  a  manor,  to  which  the 
p  aintifls  father  was  a  villein  regardant,  was  given  to  an  anceftor 

j'c"  L  ^  “dant  in  tail,  and  that  the  manor  defcended  to  Cecil 
an  athenne ;  and  that  on  partition  between  them,  the  villein  with 
fome  lands  was  allotted  to  Cecil,  and  the  manor  to  Catherine ;  and 

then  the  defendant  conveyed  the  villein  from  Cecil  to  himfeif  as 
heir. 

f  nj  1 1.  E.  2.  344. 

CoJ  See  Bro.  Abr.  Villenage,  66.  Reg.  Br.  S7.  a.  Old  Nat.  Br. 
43.  b.  Fitzh.  Abr.  Villenage,  38,  39.  A  bajlaid  was  not  receivable 
to  prove  villenage,  ,3.  E.  u.  North.  Fitrh.  Abr.  36.  &  Britt 
Wing.  edit.  S2.  a.  ■* 
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fnale  flock,  and  would  acknowledge  themfelves  villeins 
fo  the  lord(/i),  or  thofe  from  whom  he  derived  his  ti¬ 
tle  ;  and  at  leaft  witneffes  (^)  of  this  defcription 
Were  reqmfite  for  the  purpofe.  Nay,  fo  ftrift  was  the 
law  m  thisrefpea,  that  in  the  »ar,-.vo  halendo  the  defen¬ 
dant  was  not  obliged  to  plead  to  the  claim  of  villenaee 
...er.  .b.  i„d .b.  .f 

rought  his  witnelfes  with  him  into  court,  and  they  ac¬ 
knowledged  themfelves  villeiris,  and  fwore  to  their  con- 
fanguinity  with  the  defendant  (r)  j  and  if  the  plaintiff 

(P)  In  Fitzherbert’s  Natura  Brevinm  79.  B.  it  is  faid,  that  th^ 
witnelTes  muft  acknowledge  themfelves'  villeins  to  the  plainf.ff  in 
the  hah,„Jo ;  and  there  are  many  authorities  which  favor 

the  opinion.  See  Glanv.  lib.  5.  c.  4.  Britt.  Wing.  ed.  81.  a. 
19.  Hen.  6.  31.  b.  Old  Tenures,  chap.  Villenage;  and  the  form  in 
w  icn  the  confeffion  of  villenage  by  the  plaintiff’s  w-itneffes  is 
recorded  in  Raft.  Entr.  tit.  Nati-uo  haUndo,  401.  a.  However,  it 
muft  be  confeffed,  that  in  Fitaherbert  the  opinion  is  delivered  with 
a  yvrcrc;  and  it  is  fo  irreconcileable  with  the  lord’s  right  of  granting 

villeins,  as  it  is  Hated  by  Littleton,  feft.  aSi.  that  I  will  not 
infift  upon  it  here. 

(q)  Fitch.  Nat.  Br.  7?.  H.  &  Fitzh.  Abr.  Villenage,  36  &  37.™ 
Alfo  Britton  fays,  un  mafic  faam  plufin  nefi  mu  rcceivaldc.  BnH. 

ingate’s  ed.  p.  8r.  It  is  remarkable  that  fema/cs,  whether  foie  or 
married,  were  not  receivable  to  prove  villenage  againft  men.  SaurJ 
de  un  h,r.c  nc  fu.t  ne  doU  eftrc  ,rk  par  femme.  Britt.  Wring,  cd. 
p.  82.  The  reafon  aff.gned  is  more  antient  than  polite.  It  is  faid 
to  c  pur  hurfrayhe,  and  alfo  bccaufe  a  man  efl  phh  dlgm  perfiu  que 

13.  E.  1.  Fitzh.  Abr.  Villenage,  37. 

(r)  Fitzh.  Nat.  Br.  78.  H.  Fitz.  Abr.  Villenage,  32.  Lib.  Intrat, 

97.  Raft.  Entr.  401.  Reg.  Br.  S;. 
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failed  in  adducing  fuch  previous  evidence,  the  judgment 
of  the  court  was,  that  the  defendant  Ihould  be  free  for 
and  the  plaintiff  was  amerced  for  his  falfe 
claim  (i) .  In  other  aflions  the  produftion  of  fait  or 
vvitnelfes  by  the  plaintiff,  previous  to  the  defendant’s 
pleading,  fell  into  difufe  fometime  in  the  reign  of  Ed¬ 
ward  the  third ;  and  ever  fince,  the  entry  of  fuch  pro- 
duflion  on  the  rolls  of  the  court  has  been  mere  form, 
being  always  with  an  and  without  naming  the  wit- 
neffes.  But  in  the  naii^o  hahendo  the  aflual  produc¬ 
tion  of  the  fuit,  and  alfo  the  examination  of  them, 

.  unlefs  the  defendant  releafed  (/)  it  in  court,  continued  to 
be  indifpenfable  even  down  to  the  time  when  vil- 
lenage  {u)  expired.  Such  was  the  fort  of  teflimony,  by 
which  only  the  lord  could  fupport  the  title  of  flavery ; 
nor  were  the  means  of  defence  on  the  part  of  the  villein 
lefs  remarkable.  If  he  could  prove  that  the  flavery  was 
not  in  his  blood  and  family,  he  intitled  himfelf  to  li¬ 
berty.  The  author  of  the  Mirroir  (‘U;)  exprefly  fays, 
that  proof  of  a  free  fiock  was  an  effectual  defence  againft 

(i)  In  Fitzh.  Abr.  Villenage,  38.  there  is  an  Inftance  of  fuch 
a  judgment,  merely  for  the  plaintiff’s  failure  in  the  produaion  of 

his  witnefles  at  the  time  of  declaring  on  his  title. 

(t)  See  19.  H.  6.  32.  b.  a  cafe  in  which  the  defendant  rcleafes 

the  examination  of  the  ju\t. 

(v)  The  laft  entry  in  print  of  the  proceedings  In  a  nati'vo  hahendo 
contains  the  names  of  the  feBa  or  fult  produced,  and  their  acknow¬ 
ledgment  of  villenage  on  oath.  See  the  cafe  of  Jerney  againft  Finch, 
Hill.  18.  Eliz.  C.  B.  Co.  £ntr.4o6,  b. 

(iv )  Mirr,  c,  i,  f.  2'S* 

the 
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the  claim  of  villenage  ;  and  even  in  the  time  of  Henry 
the  fecond  the  law  of  England  was  in  this  refped  the 
fame,  as  appears  by  the  words  of  Glan^ilU,  In  his 
chapter  on  the  trial  (v)  of  liberty,  he  fays  that  the  per- 
fon  claiming  it  ihall  produce  fures  de  proximis  et  co7i^ 
fanguuteis  de  codem  ftipitc  unde  ipfe  exierat  exeunt es\ 
per  quorum  Ubertatej^  Ji  fuerint  in  curia  recognifa  et 
probates^  Uberabitur  a  jugo  fer^itutis  qui  ad  libertatem 
proclamatur.  But  the  fpecial  defences  which  the  law* 
permitted  againft  villenage  are  flill  more  obfervable  - 
and  prove  it  beyond  a  contradiaion  to  be,  what  the 
author  of  the  emphatically  ftiles  it  (^),  a  ha¬ 

ver)'  of  fo  great  an  antiquitj  that  no  free  flock  can  be 
found  by  human  remembrance.  Whenever  the  lord  fued 
to  recover  a  villein  by  a  naii’vo  habendo ^  or  alledged 
villenage  in  other  a^lions  as  a  difability  to  fue,  the  per- 
fon  claimed  as  a  villein  might  either  plead  generally 
that  he  was  of  free  condition,  and  on  the  trial  of  this 
general  ilTue  avail  himfelf  of  every  kind  of  defence 
which  the  law  permits  againh  villenage  ;  or  he  might 
fpecial !y  any  ftngle  hd,  or  thing,  which  if  true  was 
of  itfelf  a  legal  bar  to  the  claim  of  villenage,  and  in 
that  cafe  the  lord  was  compellable  to  anfwer  the  fpecial 
matter.  Of  this  fpecial  kind  were  the  pleas  of  bafiardy 
and  ad'ventif  The  former  was  an  allegation  by  the 
fuppofed  villein  that  either  himfelf  or  his  father,  grand- 

( x)  Clanv.  lib.  5.  cap.  4. 

(y)  EJi  fuhje8}i9n  ijj'uant  de  cy  grand  antiquite  que  nul  franke  ceppe 
purra  eflre  trove  per  humane  rememb.  anee,  Mirr,  c.  2.  f.  2S. 

father 
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faUicr  or  other  male  ancedor,  was  born  out  of  matrimony’^ 
and  this  plea,  however  ^remote  the  ancedor  in  whom  the 
badardy  was  alledged,  was  peremptory  to  the  lord,  thav 
is,,  if  true  it  dedroyed  the  claim  of  villenage,  a?id  there, 
fore  the  lord  could  only  fupport  his  title  by  denying  the 
fad  of  badardy.  This  appears  to  have  been  the  law 
from  a  great  variety  of  the  mod  antient  authorities. 
The  fird  of  them  is  a  determined  cafe  fo  early  as  the 
13th  of  Edward  the  fecond(2i),  and  in  all  the  fubfe, 
quent  cafes  {a)  the  dodrine  is  received  for  law  without 
once  being  drawn  into  quedion.  In  one  of  them  {h) 
the  reafon  why  badardy  is  a  good  plea  in  a  bar  again  d 
villenage  is  expreded  in  a  very  peculiar  manner ;  for 
.  tlie  words  of  the  book  are,  nvhen  one  clai?ns  any  man  as 
his  willeiny  it  Jhall  be  intended  always  that  he  is  his 
^villein  by  reaJo7t  of  fcck^  and  this  is  the  reafon  that 
there  Jhall  he  an  anfwer  to  the  fecial  matter  ^oohere  he 
alledges  bafardy  ;  hecaufe  if  hii  ancefor  wcas  a  bafiard^  he 
can  ne^ver  be  a  villein,  unlefs  by  Juhfequent  aclino<v:ledg-^ 
ment  in  a  court  of  record*  The  force  of  this  reafon  will 
appear  fully  on  recolledion,  that  the  law  of  England 

(z.)  13.  E,  2.  408. 

(a)  Hill,  19.  E.  2.  Fitzh.  Abr.  Villenage,  32.-39.  E.  3.  36.— 

43.  E.  3,  4. — 19.  Hen.  6,  ii.  &  12 — 19.  Hen, 6.  17.— Old  Tenures, 

cap.  Villenage. — Co.  Litt.  123.  a.  In  the  cafe  19.  H.  6.  17.  there  is 

fomething  on  the  trial  of  baftardy  in  cafes  of  villenage,  explaining 

when  it  fhall  be  tried  by  the  biHiop’s  certificate  and  when  by  a 

jury.  See  on  the  fame  fubjedl  Fitzh.  Abr,  Villenage,  32.  &  Lib. 

Intrat,  35.  a,  which  latter  book  contains  the  record  of  a  cafe  where 

the  trial  was  by  the  bifhop, 

«  » 

(l>)  43*  h.  3.  4. 
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Always  derives  the  condition  of  the  ifTue  from  that  cf 
the  father,  and  that  the  father  of  a  baftard  being  in 
law  uncertain  (r),  it  was  therefore  impoiTible  to  prove  a 
baflard  a  flave  by  defeen:.  In  rcfpeil  to  the  plea  of 
adve.ntiff  there  is  fome  little  confufion  in  the  explana¬ 
tion,  our  year-books  give  us,  of  the  perfons  to  whoin 
the  defeription  of  advenhf  is  applicable  ;  but  the  form 
of  the  plea  will  bed  fhew  the  precife  meaning  of 
it.  It  alledged  (r/),  that  either  the  perfon  himfelf 
who  was  claimed  as  a  villein  regardant  to  a  manor,  or 
one  of  his  anceftors,  v/as  born  in  a  county  difFerent  from 
that  in  which  the  manor  was,  and  Jo  ^-O'as  J'ree^  which 
was  held  to  be  a  neceifary  conclufioii  to  tlie  plea.  This 
in  general  was  the  form  of  the  plea,  hut  foinetimes  it 
was  more  piuticular  as  in  the  following  cafe(^).  In 
trefpafs,  the  defendant  pleads  that  the  plaintiff  is  his 
villein  regardant  to  his  manor  of  Dale ;  the  plaintiff* 
replies,  that  his  great-grandfather  was  born  in  in  the 
county  of  N,  and  from  thence  went  into  the  county  of 
b,  and  took  lands  held  in  bondage  within  the  manor 
to  which  the  plaintiff  is  fuppofed  to  be  a  villein  regar¬ 
dant,  and  Jo  after  time  of  ynejnory  his  great-grandfather 
•uoas  adnjentf  It  is  plain  from  this  cafe,  that  the  plea 
of  ad^entif  was  calculated  to  deffroy  the  claim  to  vil- 

(c )  Co.  Litt.  123.  a. 

( dj  13.  E,  I.  It.  North.  FItzh.  Abr.  Viilenage  36.  79.  E.  ?.  Fitz. 
Abr.  Villenage  32.  33.  E.  3.  FItzh.  Abr.  Vij'ne  2. — 39.  E.  3.  36. — 
41.  E  3.  Fitzh.  Abr.  Viilenage  7. — 43.  E.  3.  3'. — 30.  E.  3.  Fitz. 
Abr.  Villcnage  24.  — 19.  H.  6.  i  ■  .—  19.  H.  6.  jy. 

fej  31.  E.  3,  Fitzh.  Abr.  Vifne  i. 
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lenage  regardant,  by  iliewing  that  the  coaneftion  of  the 
fiippofed  villein  and  his  anceftors  with  the  manor  tq 
which  they  were  fuppofed  to  be  regardant,  had  begun ' 
within  lime  of  memory  ;  and  as  holding  lands  by  vil- 
lein-fervices  was  antiently  deemed  a  mark  (/),  though 
^ot  a  certain  one,  of  perfotial  bondage,  I  conjeftur-e  that 
this  fpecial  matter  was  never  pleaded,  except  to  diilin- 
guifh  the  mere  tenant  by  <villein  fer^Kces  from  the  vil¬ 
lein  in  blood ^.s  well  as  tenure.  But  whatever  might  be 
the  cafes  proper  for  tne  plea  of  ad'uentif,  it  is  one  other 
incontrovei  tible  proof,  in  addition  to  the  proofs  already, 
mentioned,  that  no  flaYeiy  having  had  commencement 
nvitijin  time  oj^  memory  was  lawful  in  England  and 
that  if  one  anceilor  could  be  found  whofe  blood  was  un¬ 
polluted  with  the  ftain  of  flavery,  the  title  of  villenago 
was  no  longer  capable  of  being  fuftained. 

SatVhV^  Such  were  the  ilri king  peculiarities  in  the  manner 

rules  of  law  0^  making  title  to  a  villein,  and  of  contefling  the  quef- 

vmeragiric-  liberty  ;  and  it  is  fcarce  poffible  to  attend  to  the 

enumeration  of  them,  without  anticipating  me  in  the 
inferences  1  have  to  make.— Xhe  law  of  England  only 
knows  Bavery  by  birth  ;  it  requires  fre/cripdcn  in 
making  title  to  a  Have;  it  receives  on  the  lord’s 
part  no  teflimony  except  fuch  as  proves  the  Bavery  to 

(f)  Fitzherbert  fays,  tf  a  man  divelh  on  lands  nvl'uh  hu've  been  held 
in  njillencgc  time  out  of  mind,  he  Jhall  beanjilkin,  and  it  is  a  good  prejeriy^ 
tion  j  and  agahp  this  prejeription  it  is  a  good  plea  to  fay  that  his  father 
or  grandfather  ’was  adventif  fdc.  Fitz,  Abr.  Villcnage  24, 
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Kave  been  alixays  in  the  hhod  and  famy,  oh  the  vtU 
lein’s  part  e^very  teftlmony  which  proves  the  flavery  to 
have  been  o7tce  out  of  his  blood  and  family  ;  it  allows 
nothing  to  fudairi  the  flavery  except  what  fliewS  its  com¬ 
mencement  beyond  the  time  of  memory,  every  thing 
to  defeat  the  flavery  which  evinces  its  commence¬ 
ment  nx'ithin  the  time  of  memory.  But  in  our 
American  colonies  aiid  other  countries  flavery  may  be 
by  capti<vity  or  contra^  as  well  as  by  birth  ;  no prefcrip^ 
tion  is  requifite  ;  nor  is  it  neceflary  that  flavery  fliould 
be  in  the  blood  family y  and  wimemorial.  Therefore  the 
law  of  England  is  riot  applicable  to  the  flavery  of  our 
American  colonies,  or  of  other  Countries. — If  the  law 
of  England  would  permit  the  introdudion  of  a  flave¬ 
ry  coinnlencing  out  of  England,  the  rules  it  preferibes 
for  trying  the  title  to  a  flave  would  be  applicable  to 
fuch  a  flavery ;  but  they  are  not  fo  ;  and  from  thence  it 
is  evident  that  the  iritrodudlon  of  fiich  a  flavery  is 

not  permitted  by  the  law  of  England _ The  law  of 

England  then  excludes  c^vsry  fanjery  not  commencing 
in  Englandy  e^asry  flavery  though  ccmmencino-  there 
not  being  aniient  dn:l  immemOriaL  Villenao'e  is 

a 

the  only  flavery  which  can  poflibly  anfwer  to  fuch 
a  defcription,  and  That  has  been  long  expired  by 
the  deaths'and  emancipations  of  all  thofe  w^ho  were 
Once  the  objeds  of  it.  Confeqaently  there  is  now  no 
flavery,  which  cari  be  lawful  in  England,  until  the 
Legiflature  fhall  interpofe  its  authority  to  make  it 
fo. 
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This  is  plain,  unadorned,  an^l  dircifl  reafoning ;  it 
wants  110  aid  from  the  colours  of  art,  or  the  embellilli- 
ments  of  language ;  it  is  compofed  of  neceffary  infe¬ 
rences  from  fadls  and  rules  of  law,  which  do  not  admit 
of  contradi(^fion  ;  and  I  think,  that  it  mull  be  vain  to 
attempt  fliaking  a  fuperftrudture  raifed  on  fuch  folid 
foundations. 

As  to  the  other  arguments  I  have  to  adduce  againfl 
^  the  revival  of  domeftic  flavery,  I  do  confefs  tjiat  they 
are  lefs  powerful,  being  merely  prefumptive.  But 
then  I  mull  add,  that  they  are  ftrong  and  violent 
prefumptions ;  fuch  as  furnifn  more  certain  grounds 
of  judicial  decifion,  than  arc  to  be  had  in  many  of 
the  cafes  which  become  the  fubjedts  of  legal  con- 
trcr/erly.  For 


td.  Argu- 
jnenl  againft 
«  W4”u>i'laver}^ 
from  the  tadt 
of  there  nc- 
Ycr  having 
been  any  lia- 
very  but  vil- 
lenagc,  and 
from  the  tx- 
tindlion  ot 
that  flavtry. 


2dly,  I  INFER  that  the  law  of  England  will  not  per¬ 
mit  a  ne‘W  flavery,  from  the  fad  of  there  never  yet 
having  been  any  flavery  but  villenage,  and  from  the 
adual  extindion  of  that  mifie/it  flavery.  If  a  ne^zv  flave¬ 
ry  could  have  lawfully  commenced  here,  or  lawfully 
have  been  introduced  from  a  foreign  country,  is  there 
the  moil  remote  probability,  that  in  the  courfe  of  fo 
many  centuries  a  mzv  flavery  fliould  never  have  ariicn  ? 
If  a  nezv  race  of  flaves  could  have  been  introduced  un¬ 
der  the  denomination  of  villeins,  if  a  nezv  flavery 
could  have  been  from  time  to  time  engrafted  on  the 
anacn:  flock,  would  the  lav\s  of  villenage  have  once 

become 
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become  obfolete  for  want  of  objects,  or  would  not  a 
fuccelTive  fupply  of  Haves  have  continued  their  opera¬ 
tion  to  the  prefent  times  ?  But  notwithdanding  the 
vaft  extent  of  our  commercial  connexions,  the  faX 
is  confeiTedly  otherwife.  The  antient  ilavery  has 
once  expired  ;  neither  natives  nor  foreigners  have  yet 
fiicceeded  in  the  introduXion  of  a  nevj  idavery ; 
and  from  thence  the  ftrongeft  prefumption  arifes, 
that  the  law  of  England  doth  not  permit  fuch  an 
intioduXion. 


3dly,  I  INSIST,  that  the  unlawfulnefs  of  introducing 

3d.  Argu- 

a  nt-i»  (lavcry  into  England,  from  our  American  colonies  nient  ag^inil 
or  any  other  country,  is  deducible  from  the  rules  of  the 
Englifh  law  concerning  contraXs  of  fervico.  The  rules  of 

1  1  Ml  •  '7  a^ainft  fia- 

law  of  England  will  not  permit  any  man  to  enjlanje  verybycon- 
himfelf  by  contraX.  The  utmoH,  which  our  law  allows, 
is  a  contraX  to  ferve  for  life ;  and  fome  perhaps  may 
even  doubt  the  validity  of  fuch  a  contraX,  there  being 
no  determined  cafes  direXIy  affirming  it’s  lawfulnefs. 

In  the  reign  of  Henry  the  fourth  (^),  there  is  a  cafe 
of  debt  brought  by  a  fervant  again!!  the  mafter’s  exe¬ 
cutors,  on  a  retainer  to  ferve  for  term  of  life  in  peace 
and  war  for  one  hundred  (hillings  a  yeai*;  but  it  was 
held,  that  debt  did  not  lie  for  want  of  a  fpecialty  ; 
which,  as  was  agreed,  would  not  have  been  neceifary  in 
tiie  cafe  of  a  common  laborer’s  falary,  becaufe,  as  the 

(^)  2.  H.  4. 14. 
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eafe  is  explained  by  Brooke  in  abridging  it,  tLe  latter 
is  bound  to  ferve  by  ftatute.  (i).  This  cafe  is  the  only 
One  r  can  find,  in  which  a  contrad  to  ferve  for  life  is 
mentioned  ;  and  even  in  this  cafe,  there  is  no  judicial 
decifion  on  the  force  of  it.  ^  Nor  did  the  nature  of  the 
cafe  require  any  opinion  upon  fuch  a  contrad  ;  the 
adion  not  being  to  ellablilh  the  con  trad  againft  the 
fervant,  but  to  enforce  payment  againft  the  matter’s 
executors  for  arrears  of  falary  in  refped  of  fervice 
adually  performed  ;  and  therefore  this  cafe  will  fcarce 
bear  any  inference  in  favor  of  a  contrad  to  ferve  for 
life.  Certain  alfo  it  is,  that  a  fervice  for  life  in  Eng¬ 
land  is  not  ufual,  except  in  the  cafe  of  a  military  per- 
fon  ;  whofe  fervice,  though  in  effed  for  life,  is  rather  fo 
by  the  operation  of  the  yearly  ads  for  regulating  the  ar¬ 
my,  and  of  the  perpetual  ad  for  governing  the  navy,  than 
in  conl'equence  of  any  exprefs  agreement.  However, 

I  do  not  mean  abfolutely  to  deny  the  lawfulnels  of 
agreeing  to  ferve  for  life ;  nor  will  the  inferences  I 
lhall  draw  from  the 'rules  of  law  concerning  fejvitude 
by  contrad,  be  in  the  leall  affeded  by  nd.mittino-  fuch 
ngreements  to  be  lawful.  The  law  of  England  may 
perhaps  give  effed  to  a  contrad  of  fervice  for  life ; 
but  that  is  the  plus  ultra  of  fervitude  by  contrad  in 
England.  It  will  not  allow  the  fervant  to  inveil  the 
mailer  with  an  arbitrary  power  of  correding  im- 
prifoning  (/)  or  alienating  him ;  it  will  not  permit 

{h)  Bro.  Abr.  Dett.  53. 

(0  Lord  Hobart  fays>  tht  bedy  of  a  freeman  eannet  be  made  fulfB 


Kim  to  renounce  the  capacity  of  acquiring  and  enjoying 
property,  or  to  tranfmit  a  contrad  of  Icrvice  to  hi? 
ihuc  (f).  In  other  words,  it  will  not  permit  the  fer- 
vant  to  incorporate  into  his  contracl  the  ingredients 
of  flavery.  And  why  is  it  that  the  law  of  England 
rejeds  a  contracl  of  flavery  ?  The  only  reafon  to  be 
ailigned  is,  that  the  law  of  England,  acknowledging 
only  the  aniient  llavery  which  is  now  expired,  will  not 
allow  the  introduTion  of  a  mnx}  fpecies,  even  though 
founded  on  con  fen t  of  the  party.  The  fame  reafon 
operates  with  double  force  againll  a  nevo  flavery 
founded  on  captivity  in  war,  and  introduced  froni 
another  country.  Will  the  law  of  England  condemn 

K£-zv  llavery  commencing  by  coizfent  of  the  party, 
and  at  the  fame  time  approve  of  one  founded  onforcey 
and  nyoll  probably  on  opprejjion  alfo  ?  Will  the  law 
of  England  invalidate  a  7ie-in  flavery  commencing  in 
his  country,  when  the  title  to  the  flavery  may  be  fairly 
examined ;  and  at  the  fame  time  give  elFeT  to  a  nen.tj 
flavery  introduced  from  another  country,  when  dif'- 
proof  of  the  flavery  mull  generally  be  impofllble? 

to  dip rejs  or  mprijonmert  hy  contrafr,  hut  only  hy  judgment.  Plob.  Bi.~^ 
I  fhall  have  occafion  to  make  ufe  of  this  authority  again  In  a  fub- 
fequent  part  of  this  argument, 

((’)  Mr.  Molloy  thinks,  that  fervants  may  contrail  to  ferve  for 
life  j  but  then  he  adds,  but  at  this  day  there  is  no  contraEi  of  the  ancejior 
can  oblige  his  pcfterlty  to  an  hereditary  jernoice  j  nor  can  fuch  as  accept 
thofe  Jcyuants  cxercife  the  ancient  right  or  dominion  over  them^  no  not 
jo  much  as  to  ufe  an  extraordinary  rigour j  ‘zvitbout  JuhjeEting  them- 
ffracy  to  the  layu.  Mull,  de  jur,  marit.  ift.  ed.  b.  3.  c,  i.  f,  y.p.  388. 

This 


Examina¬ 
tion  of  the 
cafes  on  the 
fubjeft  of 
(lavery  11  nee 
or  juft  be¬ 
fore  the  ex» 
tindfion  of 
villenage. 


This  would  be  rejeding  and  receiving  a  nev3  flavery 
at  the  fame  moment ;  rejedling  flavery  the  leaji  odious, 
receiving  flavery  the  moji  odious :  and  by  fuch  an  incon- 
fiflency,  the  wifdom  and  juftice  of  the  Englilh  law 
would  be  compleatly  diflionoured.  Nor  will  this 
reafoning  be  weakened  by  obferving  that  our  law  per¬ 
mitted  villenage,  which  was  a  flavery  confefled  to 
originate  from  force  and  captivity  in  war ;  becaufe 
that  was  a  flavery  coeval  with  the  firfl:  formation  of  the 
Englifh  conflitution,  and  confequently  had  a  commence¬ 
ment  here  prior  to  the  eftablilhment  of  thofe  rules  which 
the  common  law  furnilhes  againfl  flavery  by  contrad, 

Ha VI ISO  thus  explained  the  three  great  arguments 
which  I  oppofe  to  the  introdudlion  of  domeftick  flavery 
from  our  American  colonies,  or  any  foreign  country, 
it  is  now  proper  to  enquire  how  far  the  fubjed  is  af- 
feded  by  the  cafes  and  judicial  deciflons  fince 
or  juft  before  the  extindion  of  villenage. 

The  firft  cafe  on  the  fubjed  is  one  mentioned  in 
Mr,  Rufliworth’s  Hijiorical  CclUdioiis  (/)  ;  and  it  is 
there  faid,  that  in  the  eleventh  of  Elixaherh^  one  Cart- 
nvright  brought  a  Jla-ve  fro7}i  Rujjla^  and  vuould  fcourge 
him  ;  for  vjhich  ht  vjas  quefioned ;  atid  it  nxas  refoived^ 
that  England  v;as  too  pure  an  air  for  a  fave  to  breathe  in» 
Jn  order  to  judge  what  degree  of  credit  is  due  to  the  / 

(/)  Rulhw.  V.  z.  p.  ^6,8. 
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^eprerehtatioh  of  this  cafe,  it  will  be  proper  to  ftate 
from  whom  Mr.  Rulh worth  reports  it.  In  1657,  there 
was  a,  proceeding  by  information  in  the  Star-Chamber 
againfl  the  famous  John  Lilburne,  for  printing  and  pub- 
liihing  a  libel ;  and  for  his  contempt  in  refufing  to  anfwer 
interrogatories,  he  was  by  order  of  the  court  imprifoned 
till  he  Ihould  anfwer,  and'  alfo  whipped’^  pilloried, 
and  fined;  His  imprifonment  continued  till  1640, 
when  the  Long  Parliament  began.  He  was  then  re¬ 
leafed,  and  the  Houfe  of  Commons  impeached  the 
judges  of  the  Star-chamber  for  their  proceedings 
againfi;  Lilburne.  In  fpeaking  to  this  impeachment, 
the  managers  of  the  Commons  cited  the  cafe  of  the 
Ruffian  fiave.  Therefore  the  truth  of  the  cafe  doth 
not  depend  upon  John  Lilburne’s  affiertion,  as  the 
learned  Obferver  on  the  Andent  Statutes  [r/i)  feems  to 
apprehend  ;  but  refts  upon  the  credit  due  to  the  ma¬ 
nagers  of  the  Commons;  When  this  is  confidered,  and 
that  the  year  of  the  reign  in  which  the  cafe  happened 
is  mentioned^  with  the  name  of  the  perfon  who  brought 
the  Have  into  England  ;  that  not  above  72  or  73  years 
had  intervened  between  the  fa6]t  and  the  relation  of 
it  ;  and  alfo  that  the  cafe  could  not  be  fuppofed  to 
have  any  influence  on  the  fate  of  the  impeachment 
againll  the  judges  ;  I  fee  no  great  objeaion  to  a  be¬ 
lief  of  the  cafe.  If  the  account  of  it  is  true,  the 
.plain  inference  from  it  is,  that  the  flave  was  become 
free  by  his  arrival  in  England.  Any  other  conftruc- 
tJon  renders  the  cafe  unintelligible,  becaufe  fcourging, 

(m )  Barr.  Obferv.  on  Ant.  Stat.  id  edit.  p.  541. 
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OT  evtn  eorreiaion  of  a  feverer  kind,  was  allowed  hf 
the  law  of  England  to  the  lord  in  the  puniament  of 
kis  villein  ;  and  conletjuently,  if  our  law  had  recog* 

nized  the  Rudian  Have,  his  maker  would  have  been 
juftiiied  in  fcourging  him<j 

The  firk  cafe  in  our  printed  Reports  is'  that  of  But  ft 
againk  Penny  (»),  which  is  faid  to  have  been  adjudged 
by  the  court  of  King’s  Bench  in  Trinity  term  29th 
Charles  the  fecond.  It  was  an  afkion  of  trover 
for  10  {o')  negroes  j  and  there  was  a  Ipecial  verdift, 
finding,  that  the  negroes  were  infidels,  fubjefts  to 
an  infidel  prince,  and  ufually  bought  and  Ibid  in 
India  as  merchandize  by  the  cukom  amongk 
merchants,  and  that  the  plaintiff  had  bought  them, 
and  was  in  poffeffion  of  them;  and  that  the  defen¬ 
dant  took,,  them  out  of  his  poffeffion.  The  court 
held,  that  negroes  being  ufually  bought  and  fold  amongjl 
merchants  in  India,  and  being  infidels  (p),  there 

-  2  Lev.  201.  &  3.  Keb.  785.  See  Hill.  29,  Cha.  II,  B.  R, 

rot.  1116. 

{c)  According  to  Levinz,  the  aflion  was  for  too  negroes;  bat 
it  is  a  miftakcj  the  record  only  mentioning  lo* 

{p)  According  to  this  reafoning,  it  is  lawful  to  have  an  infidel 
Have,  but  not  a  Chriltian  one.  This  diftinflion,  between  perfons 
ef  oppofite  perfuafions  in  religion,  is  very  antient.  Amongft  the 
Jews,  the  condition  of  the  Hebrew  Have  had  many  advantages  over 
that  of  a  Have  of  foreign  extraflion,  (See  fefl.  37.  of  the  DilTerta- 
tion  on  llavery  prefixed  to  Potgieffer.  Jur.  Germ,  dc  Stat.  Serv.) 
Formerly  too  the  Mahometans  pretended,  that  their  religion  did  not 

allow  them  to  enllavc  fuch  as  fiiould  embrace  it ;  but,  as  Bodin  fays, 

• 

might 
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might  be  A  property  in  them  fufficlent  to  maintain  the 
action ;  and  it  is  faid  that  judgment  nlji  was  given 
for  the  plaintifF,  but  that  on  the  prayer  of  the 
counfel  for  the  defendant  to  be  further  heard  in  the 
cafe,  time  was  given  till  the  next  term.  In  this  way 
our  Reporters  Hate  the  cafe ;  and  if  nothing  fur^! 
ther  appeared,  it  might  be  cited  as  an  authority, 
though  .a  very  feeble  one,  to  Ihew  that  the  mafter’s 
property  in  his  negro  Haves  continues  after  their  ai> 
rival  in  England,  and  confequently  that  the  negroes 
are  not  emancipated  by  being  brought  here.  But 
having  a  fufpicion  of  fome  defeat  in  the  Hate  of  the 
cafe,  I  defired  an  examination  of  the  roU  (^)  ;  and 
according  to  the  account  of  it  given  to  me,  though 
the  declaration  is  for  negroes  generally  in  London, 
without  any  mention  of  foreign  parts,  yet  ft'om  the 
fpecial  verditft  it  appears,  that  the  aiftion  was  really 
brought  to  recover  the  value  of  negroes,  of  which  the 
plaintiff  had  been  poffeffed,  not  in  England^  but  in 
lndia»  Therefore  this  cafe  vvould  prove  nothing 

the  Opinion  was  little  attended  to  in  pradlice.  (See  Bodin.  de 
Republica,  Hb.  i,  cap.  5.  de  imperio  fervili.)  A  like  diftinilion 
was  made  in  very  early  times  amongft  Chriftians  5  and  the  author 
of  the  Mirroir  in  one  place  exprefTes  hlmielf,  as  if  the  dlftinftion 
had  been  adopted  by  the  kw  of  England.  (See  the  Mlrr.  c.  2, 
f.  28.)  But  our  other  antient  writers  do  not  take  the  leaf!  notice  of 
Aieh  a  diftinftion ;  nor  do  I  find  it  once  mentioned  in  the 
year-books,  which  are  therefore  ftrong  prefumptive  evidence 
againfi:  the  reception  of  it  in  our  courts  of  juftice  as  lai.Vy 
however  the  opinion  may  have  prevailed  amongfi:  divines  and 
i)thers  in  speculation.  See  Barr,  Obferv.  Ant.  Stat.  2d  edit,  p.239,. 

ISq)  The  roll  was  examined  for  me  by  a  friend, 
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in  favour  of  flavery  in  England,  even  if  it  ha4 
received  the  court’s  judgment,  which  it  never 

did,  there  being  only  an  ulterius  covjilium  on  the 
roll. 


The  next  cafe  of  iro'vir  was  between  Geliy  andt 
Cleave  in  the  Common  Pleas,  and  was  adjudged  ii^ 
Michaelmas  term  ^th  of  William  nnd  Mary,  In  the 
Report  of  thjs  cafe  (r),  the  court  is  faid  to  have 
held,  that  trover  will  lie  for  a  negro  boy,  becaufe 
negroes  are  heathens  ;  and  therefore  a  man  may  have 
property  in  them,  and  the  court  without  averment  will 
take  notice  that  they  are  heathens.  On  examina- 
tion  of  the  roll  (j),  I  £nd  that  the  a£lion  was  brought 
for  various  articles  of  merchandize  as  well  as  the  ne.. 
gro  ;  and  I  fufpedl,  that  in  this  cafe,  as  well  as  the 
former  one,  of  Butts  and  Penny ^  the  action  was  for. 
'a  negro  in  dmerica  ;  but  the  declaration  being  laid  ge* 
nerally^  and  there  being  no  fpecial  verdift,  it  is  npw 
too  late  to  afcertain  the  fadl.  I  will  therefore  fup- 
pofe  the  a61.ion  to  have  been  for  a  negro  in  England, 
and  admit  that  it  tends  to  fhew  the  lawfulnefs  of  having 
negro  flaves  in  England.  But  then  if  the  cafe  is  to 
be  underftood  in  this  fenfe,  I  fay  that  the  cafe  appears 
to  have  been  adjudged  without  folemn  argument;  that 
there  is  no  reafoning  in  the  report  of  this  cafe  to  im¬ 
peach  the  principles  of  law,  on  which  1  have  argued 

( r)  I.  L.  Rayrri.  1^7. 

i s)  See  Trin.  5  W.  &  M.  C.  B.  Roll,  n^,  407, 

again  ft 


Ilgalnft  the  revival  of  flavery  in  England  ;  that  unlefs 
thofe  principles  can  be  controverted  with  fuccefs,  it 
will  be  impolTible  to  fufbin  the  authority  of  fuch  a 
cafe  ;  and  further,  that  it  Hands  contradifted  by  a 
fubfequent  cafe,  in  which  the  quellion  of  flavery  came 
dire8ly  before  the  court. 

The  only  other  r;ported  cafe  of  txo^er  is  that  of 
Smith  -^gzmScGouU,  which  was  adjudged  Mich.  4  Ann 
jn  the  King’s  Bench.  In  tro^ver  (/ )  for  feveral  thin^-s. 
and  among  the,  reft  for  a  negro,  not  guilty  was  pleaded, 
and  there  was  a  verdid  for  the  plaintiff  with  fewal 
damages,  30I.  being  given  for  the  negro  ;  and  after 
argument  on  a  motion  in  arreft  of  judgment,  the  court 
held,  that  trover  did  not  lie  for  a  negro.  If  in  tliif 
cafe  the  aaion  was  for  a  negro  in  England^  the  judg¬ 
ment  in  it  is  a  dired  contradidion  to  the  cafe  of  Geliy 
and  Ch^e.  But  I  am  inclined  to  think,  that  in  this,  a3 
well  as  in  the  former  cafes  of  tro^ver,  the  negroes  for 
which  the  adions  were  brought,  were  not  in  England  5 
and  that  in  all  of  them  the  queftion  was  not  on  the  law- 
fulnefs  of  having  negro  flaves  in  England,  but  merely 
whether  trover  was  the  proper  kind  of  adion  for  reco¬ 
vering  the  value  of  a  negro  unlawfully  detained  from 
the  owner  in  America  and  India,  The  things  for  which 
irover  in  general  lies,  are  thofe  in  which  the  owner  has 
an  abjclute  property,  without  limitation  on  the  ufe  of 
them  I  whereas  the  mafter’s  power  over  the  flave  doth  notj 

(^)  Salk.  666.— See  alfo,  i,  L.  Raym.  14/. 
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extend  to  his  life,  and  confequently  the  mailer "s  pro¬ 
perty  in  the  flave  Is  in  fome  degree  quallfed  and  liviited^^ 
I  am  willing  to  fuppofe,  that  the  cafes  of  tro^ver  were  de¬ 
termined  on  this  diftin<Elion,  and  therefore  I  will  not  in^ 
fill  upon  any  benefit  from  them  in  argument ;  though 
the  laft  of  them,  if  it  will  bear  any  material  inference^ 
is  certainly  an  authority  againfl  flaveiy  in  England. 

The  next  cafe  I  lhall  flate  is  a  judgment  by  the  King^^ 
Bench  in  Hillary  8th  and  9th  of  William  the  3d.  Trefpafr 
«vi  et  armis  was  brought  by  Chamberlain  (u)  againft 
Jiarevey^  for  taking  a  negro  of  the  value  of  lool.  and 
by  the  fpecial  verdidl  it  appears,  that  the  negro  for 
which  the  plaintiff  fued,  had  been  brought  from  Bar- 
badoes  into  England,  and  was  here  baptized  without 
the  plaintiff’s  confent ;  and  at  the  time  when  the  tref- 
pafs  was  alledged,  was  in  the  defendant’s  fervice,  and 
had  61.  a  year  for  wages.  In  the  argument  of  this  cafe, 

•  three  quehions  were  made.  One  was,  whether  the  fa6ls 
in  the  verdi6l  fufiiciently  fliewed  that  the  plaintiff  had 
ever  had  a  veiled  property  in  the  negro  (x) :  another 
was,  whether  that  property  was  not  devefted  by  bring¬ 
ing  the  negro  into  England :  and  the  third  was,  whe- 
tlier  trejpa/s  for  taking  a  man  of  the  value  of  locL 
was  the  proper  a6lion.  After  leveral  arguments,  the 

(u)  1  L.  Raym.  146.  Carth.  396.  et  5  Med.  186. 

(at)  The  which  occafioned  this  queftion,  I  have  omitted, 

in  the  Hate  of  the  cafe ;  becaufe  they  are  not  material  to  the 
queftion  cf  flavery  in  England, 
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CbUi't  gave  judgment  again  ft  the  plain tlfF.  But  I  do 
tonfefs,  that  in  the  Reports  vve  have  of  the  cafe,  no  opi¬ 
nion  on  the  great  queilion  of  ftavery  is  mentioned  ;  it 
becomitig  unneceftary  to  declare  one,  as  the  court  held, 
.that  the  aftion  fhouldhave  been  an  a£lion  to  recover  da¬ 
mages  for  the  lofs  of  the  fer^ke,  and  not  to  recover  the 
•value  of  the  Jla^ve,  Of  this  cafe,  therefore,  I  fhall 
not  attempt  to  avail  myfelR 

But  the  next  cafe,  which  was  an  a£lion  of  inhhi- 
tatus  affumpjtt  in  the  King’s  Bench  by  Smkl?  againft 
Browne  and  Cowper  (a-),  is  more  to  the  purpofe^  The 
plaintiff  declared  for  20 1.  for  a  negro  fold  by  him 
*  to  the  defendants  in  London  ;  and  on  motion  in  arreft 
of  judgment,  the  court  held,  that  the  plaintiff  fhould  have 
averred  in  the  declaration,  that  ike  negro  at  the  time  of 
the  fale  was  in  Virginia and  that  negroes  hy  the  laws  and 
fatutes  of  Virginia  a'e  faleable  (^).  In  thefe  words  there  v 
is  a  dire^  opinion  againft  the  flavery  of  negroes  in. 
England :  for  if  it  was  lawful,  the  negro  would 
have  been  faleable  and  transferrable  here,  as  well  as 
in  Virginia ;  and  Rating  that  the  negro  at  the  time 

(x)  I.  Salk.  665.  The  cafe  is  not  reported  in  any  other 
book  j  and  in  Salkeld  the  time  when  the  cafe  was  determined 
Is  omitted.  But  it  appears  to  have  been  in  the  King’s  Bench, 
by  the  mention  of  Lord  Ch.  J.  Holt  and  Mr.  J.  Powell. 

(y)  The  Reporter  adds,  that  the  court  directed,  that  the 
plaintiff  thould  amend  his  declaration.  But  after  verdi(ft  it  cannot 
furely  be  the  pradlice  to  permit  fo  ejjentlal  an  amendment  j  and 
therefore  the  Reporter  muff  have  mifunderffood  the  court’s  direction.  ^ 
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of  the  Tale  was  In  Virginia^  could  not  have  beeii 
elTential  to  the  fufficiency  of  the  declaration^  But  the 
•influence  of  this  cafe  on  the  queftion  of  flavery,  is  not 
by  mere  inference  from  the  court’s  opinion  on  the 
-plaintiFs  mode  of  declaring  in  his  adion.  The  Ian* 
guage  of  the  judges^  in  giving  that  opinion,  is  remark¬ 
ably  flrong  ..againfl:  the  .ilavery  of  negroes,  and  every 
other  ne^  flavery  attempted. to  be  introduced  into 
England.  Mr.  Juflice  Powell  fays,  In  a  ^villein  tH 
o^ner  has  a  ptoperty\  the  is  an  inheritance;  hut 

the  la^  takei  no  notice  of  a  negro*  Lord  Chief  Juftice 
Holt  is  fliil  more  explicit ;  for  he  fays,  that  one  may 
he  a  ^7  He  in  in  England  ;  but  that  as  foon  as  a  negro 
comes  into  England^  he  becomes  free.  The  words  of 
thefe  two  great  judges  contain  the  whole  of  the  pro- 
pofition,  for  which  I  am  contending.  They  admit 
property  in  the  njilkin  ;  they  deny  property  in  the 
gro.  They  afTent  to  the  old  flavery  of  the  villein  5 
they  difallow  the  nenjo  flavery  of  the  negro. 


I  BEG  leave  to  mention  one  other  cafe,  chiefly 
for  the  fake  of  introducing  a  llrong  expreffion  of 
the  late  Lord  Chancellor  Northington,  It  is  the  cafe 
of  Shatiley  and  Har^ey^  which  was  determined  in 
Chancery  fome  time  in  March  1762.  The  queftion 
was  between  a  negro  and  his  former  mafler,  who 
claimed  the  benefit  of  a  donatio  mortis  caufd  made  to 
the  negro  by  a  lady,,  on  whom  he  had  attended  as 
fervant  for  feveral  years  by  the  permifiion  of  hk 
mailer.  Lord  Northington,  as  I  am  informed  by  si 

friend 
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friend  who  vvas  prefent  at  the  hearing  of  the  caufe, 
difallowed  the  mailer’s  claim  with  great  warmth,  and 
gave  cods  to  the  negro.  He  particularly  faid,  As 
foo  'n  as  a  man  puts  foot  on  EngUJh  ground^  he  is  free  ;  a 
negro  may  maintain  an  action  againfl  his  mafer  for 
ill  ufage,  and  may  have  a  habeas  corpus,  if  refrained  of 
his  liberty  {z)  „ 


Having  obferved  upon  all  the  cafes,  in  which  there 
is  any  thing  to  be  found  relative  to  the  prefent  law- 
fulnefs  of  Ilavery  in  England ;  it  is  time  to  confider 
the  f6rce  of  the  feveral  6bje6lions,  which  are  likely 
to  be  made,  as  well  to  the  inferences  I  have  drawn 
from  the  determined  cafes,  as  to  the  general  doc¬ 
trine  I  have  been  urging. 
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Objeftione 
likely  to  be 
made  to  the 
arguments 
againft  the 
prefent  law- 
fulnefs  of 
havery  in 
England, 
Hated  and 
’  anfvvercd. 


(z:)  In  the  above  enumeration  of  cafes,  I  have  omitted  one,  which 
Was  Sir  Thomas  Granthdm'\  cafe  in  the  Common-Pleas,  Hillary  a  &  3* 
Jam.  2.  Being  Ihort,  I  fhall  give  it  in  the  words  of  the  Report* 
He  bought  a  monjier  in  the  Indies,  ^hicb  ivas  a  man  of  that  country, 
•who  had  the pape  of  a  child  growing  out  of  his  brcfji  as  an  excrefcency 
all  but  his  head.  This  man  he  brought  hither,  atd  expojed  to  thefgkt 
'  cf  the  people  for  profit.  The  Mian  turns  Chrifitan  and  was  baptized, 
and  was  detained  from  his  mafier,  who  brought  a  homine  replegiando. 
The  periff  returned,  that  he  had  repleyipd  the  body  }  but  doth  not  fay 
the  body  in  which  Sir  Thomas  claimed  a  property  }  wUrcupon  he  was 
ordered  to  amend  his  return,  and  then  the  court  of  Common  Pleas  bailed 
him.  3  Mod.  120.— It  doth  not  appear,  that  the  return  was  ever 

argued,  or  that  the  court  gave  any  opinion  on  this  cafie  3  and 
therefore  nothing  can  be  inferred  from  it,  * 
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I.  It  may  be  nfked,  Vvhy  it  is  that  the  law 
fhould  permit  the  flavery  of  the  ^villein,  and 

yet  difallow  a  flaVery  of  modern  commencement  ? 

•  To  thi^  X  anfu'er,  that  ^illencige  fprung’  up"  among!! 
our  ancehors  in  the  early  and  barbarous  Hate  of  fo- 
ciety  ;  that  afterwards  more  humane  cuHoms  and 
^  wifer  opinions  prevailed,'  and  by  their  influence  rules 
were  ellablifhed  for  checking  the  progrefs  of  flavery  ; 
and  that  it  was  thought  moH  prudent  to  effefl  this 
•  -  great  objedly  not  tnjiantaneoujly -hy  declaring  every 
flavery  unlawful,  but  gradually  by  excluding  a  neuj 
race  of  flaves,'  and  encouraging  the.  voluntary  eman« 
cipation  of  the  ancient  race.  It  would  have  feemed 
an  arbitrary  exertion  of  power,  by  a  retrofpedXivc 
-  law  to  have  annihilated  property,  which,-  however 
inconvenientt^- alrecjdy  veiled  by  lawful.,  means  ; 
but  it  was  policy  without  injuilice  to  reilrain  futurt 
acquiiitions  of  it^ 

2.  It  may  be  faid,  that  as  there  is  nothing  tojiin- 
■  dcr  perfons  of  free  condition  from  becoming  flaves  by 
acknowledging  themfelves  to  be  villeins,  therefore, a 
new  flavery  is  not  contrary  to  law.- 

The  force  of  this  objeflion  arifes  from  a  fuppofltionj 
,  that  confejjlon  or  acknowledgment villenage  is  a  legal 
mode  of  creating  flavery  ;  but  on  examining  the  natures 
of  i\iQ  acknowledgment f  it  will  be  evident,  that  the  law 

doth 
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aotli  not  permit  villenage  to  be  acknowledged  for  any 
fuch  ipurpofe. '  The  term  itfelf  impests  fomething  widely 
different  from  creation',  the  ackno^ledgnwit ,  or  confejjion  of 
a  thing,  implying  that  the  thing  ackiiowledged  or  cent, 
felled  has  a  previous  exiftence  ;  and  in  all  cafes,  criminal 
as  well  as  civil,  the  law  intends,  that  no  man  will  con- 

y 

fefs  an  untruth  to  his  own  difadvantage,  and  therefore 
never  requires  proof  of  that  which  is  admitted  to  be 
true  by  the  perfon  interefted  to  deny  it.  Befides,  it  is 
not  allowable  to  inhitute  a'^'prqceeding  for  the  anjo-jued 
and  direB  purpofe  of  acknowledging  villenage  ;  for  the 
law  will  not  allow  the  confeffion  of  it  to  be  received,  except? 
where  villenage  is  alledged  in  an  ad^verfewde/ ;  that  is,  on¬ 
ly  (^)  when  villenage'was  pleaded  by  the  lord  againfl  one 
whom  he  claimed  as  his  villein ;  or  by  the  villein  agninji 
grangers,  in  order  to  excufe  himfelf  from  defending  ac¬ 
tions  to  which  his  lord  only  was  the  proper  party ;  or  when 
one  villein  was  produced  to  prove  villenage  againll  another 
of  the  fame  blood  vyho  denied  the  llavery.  If  the  ack)ion.v- 
hdgmenth'sA  been  permitted  as -a  creation  of  Havery,  would 
the  law  have  required  that  the  confefiion  fhould  be 
made  in  a  mode  fo  indireB  and  circuitous  as  a  fuit  pro- 
felTedly  commenced  for  a  different  purpofe?  If  confeiTion 
is  a  creation  of  flavery,  it  certainly  mufl  be  ^eemed  a  crea^, 
iion  by  confent ;  but  if  confeffion  had  been  adopted  as 
a  nsoluntary  creation  of  ilavery,  v/ould  the  law  have 
reftrained  the  courts  of  juftice  from  receiving  confeihon, 
except  in  an  ad^srje  way  ?  If  confeffion  had  been  al- 


(a)  Co.  Litt,  122,  b. 
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lowed  as  a  mode  of  creating  flavery,  would  the  law  have 
received  the  confeffion  of  one  perfon  as  good  evidence 
of  flavery  in  another  of  the  fame  bloody  merely  becaufe 
they  were  defcended  from  the  fame  common  ancejior 
This  lajl  circumftance  is  of  itfelf  decifive,  becaufe  it 
nccejfarily  implied,  that  a  flavery  confeffedwas.a  flavery 
by  defcent. 

->s 

On  a  confideration  of  thefe  circumflances  attending 
the  acknowledgment  of  villenage,  I  think  it  impoffible 
to  doubt  its  being  merely  a  confejjion  of  that  antiquity 
in  the  flavery,  which  was  otherwife  neceffary  to  bq 
proved.  But  if  a  doubt  can  be  entertained,  the  opi¬ 
nions  of  the  greatefl  lawyers  may  be  produced  to  r^movo 
it,  and  to  fliew  that,  in  confideration  pf  law,  the  perfon 
confejjing  was  a  villein  by  defcent  and  in  blqod^  In  thp 
year-book  of  43.  E.  3  [h).  it  is  laid  down  as  a  general 
rule,  that  njuhen  one  claims  any  man  as.  his  anllein^  it  Jhall  be 
intended  alnjoays  that  he  is  his  villein  by  reajon  of  fock» 
Lord  Chief  Jufticp confiders  villenage  by  con- 
.fellion  in  this  way,  and  fays  (r),  the  cemfeffion  in  the 
court  of  record  is  not  fo  much  a  creation^  as  it  is  in  fup^ 
fofal  of  lavo  a  declaration  of  rightful  villenage  before^  as 
a  confejjtcn  in,  other  aSiions.  Mr.  Serjeant  Rolle  too,  in 
bis  Abridgrpent,  when  he  is  writing  on  villenage  by  ac- 
knowledgment,  ufes  very  ftrong  words  to  the  fame  effeft. 
He  fays  in  one  place  it  feems  intended  that  title  is 

(i)  43.  E.  3.  4.  . 

(f)  Hob.  99. 

[d)  2.  Ro.  Abr.  732.  pi.  6, 

Is 
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is  made  that  he  JhouVd  he  a  ^villein  ly  defcent ;  and  in  ano^ 
ther  place  (<?),  it  Jeems  hit  ended  that  title  is  made  by 
frefcripiion^  nxjherefore  the  iffue  Jhoidd  alfo  'he  •villeins^ 
The  only  inflance  I  can  find  of  a  nativo  hahendoy  founded 
on  a  previous  acknowledgment  of  viHenagCjis  a  flrong 
authoJCity  to  the  fame  purpofe.  In  the  1 9  th  of  Edward  2.(f) 
the  dean  and  chapter  of  London  brought  a  writ  of 
neifty  to  recover  a  villein,  and  concluded  their  decla¬ 
ration  with  mentioning  his  acknowledgment  of  the 
villenage  on  a  former  occafion,  inftead  of  producing 

their  ftiity  pr  witneffes,  as  was  neceffary  when  the  vil- 
Jenage  bad  not  been  confeffed  :  but  notwithftanding  the 
acknowledgment,  the  plain  tilts  alledged  a  fei%in  of  the 
villein  with  efplees,  or  receipt  of  profits  from  him,  in 
the  ufual  manner.  This  cafe  is  another  proof,  that  a 
fei%in  previous  to  the  acknon,oled^ment  was  the  real  foun¬ 
dation  of  the  lord’s  claim ,  and  that  the  acknowledg¬ 
ment  was  merely  ufed  to  ejlop  the  villein  from  contefting 
a  fad  Which  had  been  before  folemnly  confeffed.  Hov\»- 

i  .»  >  ■  * 

ever,  I  dp  admit,  that  under  the  form  of  acknowledg¬ 
ment  there  was  2ipaJJibiliiy  of  collujively  creating  ilavery ; 
but  this  was  not  pradicable  without  the  concurrence  of 
the  perfon  himfelf  who  was  to  be  the  fulferer  by  the 
fraud ;  and  it  was  not  probable  that  many  perfon s  fhould 
be  found  fo  bafe  in  mind,  fo  falfe  to  themfelves,  as  to  fell 

•'  I  ► 

themfelves  and  their  poflerity,  and  to  renounce  the  com¬ 
mon  protedlion  and  benefit  of  the  law  for  a  ^are  rhainte-* 

{e)  2.  Ro,  Abr.  732-.  pi.  8. 

/y')  Fitzh,  Abr,  ViUenage  34^ 

|tanc«^ 
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nsLijce^  which  j  hy^the  wife  proyirion  of  the  law  in  this  coan- 
try,  may  always  be  had  by  the  moft  needy  and  diftreHed, 
on  terms  iniinitely^lefs  ignpble  and  fevere.  It  ihpuld  alfp 

be  remembered,  that  fuch  a  collulion  could  fcarce  be' 

*  ■  »  >  ^  < 

nvhoUy  prevented,  fo  long  as  any  of  the  real  and  ««• 
manumitted  dejeendants  from  the  ant  lent  villeins  remained  ; 
becaufe  there  would  have  been  the  fame  poflibility  of 

i  .  ■ 

defrauding,  the  law  on  the  adlual  trial  of  villenage,  as 

by  a  previous  acknowledgments  Behdes,  if  collufiohs 

of  this  fort  had  ever>  become  frequent,  the  Legiflature 

might  have  prevented  their  effed  by  an  extraordinary 

remedy.  It  feems,  that  antiently  fuch  frauds  were 

fometinies  pradlifed ;  and  that  free  perfons,  in,  order  td 

evade  the  trial  of  adions  brought  againft  them^,  alledged 

*  ^ 

that  they  were  villeins  to  a  flranger  to  the  fuit,  which, 

on  account  of  the  great  improbability  that  a  confefiion  fo 

difadvantageo^s  Ihpuld  be  void  of  truth,  was  a  plea  the 

common  law  did  not  fuffer  the  plaintiff  to  deny.  But 

a  remedy  was  foon  applied,  and  the  flatute  of  37. 

*■  ^ 

E.  3.  was  made,  giving  to  the  plaintiff  a  liberty  of 
conteffing  fuch  an  allegation  of  villenage.  If  in  thefe 
times  it  fhould  be  endeavoured  to  revive  domeftic  flavery 
in  England,  by  a  like  fraudulent  confejjlon  of  villenage, 
lurely  fo  unworthy  an  attempt,  fo  grpfs  an  evafion  of 
the  law,  would  excite  in  this  court  the  flrongefl  difap- 
probation  and  refentment,  and  from  parliament  would 
receive  an  Immediate  and  effedual  remedy ;  I  mean, 
a  law  declaring  that  villenage,  as  is  moll  not  or  lot  fly  the 

.  fad. 
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has  been  long  expired  for  want  of  real  objci^s, 
and  therefore  making  void  all  precedent  confeffions  of 
it,  and  prohibiting  the  courts  of  jullice  from  recording 
a  confejjion  of  villenage  in  future*. 

3i  It  may  be  obje^led,  that  though  it  is  not  ulual  in 
the  wars  between  Chriftian  powers  to  eh  Have  prifoners^ 
yet  that  fome  nations,  particularly  the  feveral  Hates  on 
the  coaft  of  Barbary,  Hill  adhere  to  that  inhuman  prac- 

I  % 

tice ;  and  that  in  cafe  of  our  being  at  war  with  them, 
the  law  of  nations  would  juftify  our  king  in  retaliating  ; 
and  confequently,'  that  the  law  of  England  has  not  ex¬ 
cluded  the  pojf  bility  of  introducing  a  nenjj  llavery,  aa 
‘  the  arguments  againH  it  fuppofe. 

* 

% 

But  this  obje^lion  may  be  eafily  anfwered;  for  if 
the  arguments  againft  a  flavery  in  England  are  well 
founded,  they  reach  the  king  as  well  as  his  ’Jubjeds* 
If  it  has  been  at  all  times  the  policy  of  the  law 
of  England  not  to  recognize  any  flavery  but  the  antient^ 
one  of  the  villein,  which  is  now  expired ;  we  cannot 
confiHently  attribute  to  the  executinje  power  a  preroga-* 
tive  of  rendering  that  policy  ineifedtual.  It  is'  true,  that 
the  law  of  nations  may  give  alright  of  retaliating  on  an 
enemy,  who  enllaves  his' captives  iri  war  ^  but^then  the 
cxercife  of  this  right  may  be  prevented  or  limited  by  the 

t  * » *  ■  I  ^  *  .  . ,  ,  w  • 

Jaw  of  any  particular  country*  A  writer  of  eminence  {J?) 
cn  the  law  of  nations^  has  a  pafTage  very  applicable  to 


(h)  Rutherf.  Inft.  Nat.  L*  v.  z*  p« 


V. 


■J  ' 


[  3 

this  fubje£l:  '  His  words  zxtylf  the  ci^illa^  of  any  ni* 
tion  does  not  allonv  of  fa^very^  prijoners  of  n.var  ^ho  af  t 
taken  hy  that  nation  cannot  he  made  Jlanjes*  He  is  julli- 
lied  in  his  obfervation  not  only  by  the  reafon  of  the 
thihg,  but  by  the  practice  of  forne  nations,  where  fla- 
Very  is  as  unlawful  as  it  is  in  England.  The  Dutch  (2) 
when  at  war  with  the  Algerines,  Tuniliahs,  or  Tripo¬ 
litans,  make  no  fcruple  of  retaliating  on  their  enemies ; 
but  ilavery  not  being  lawful  in  their  European  do¬ 
minions,  they  have  ufually  fold  their  prifonefs  of  war 

t  , . 

as  flaves  in  Spaiii,  where  flavery  is  ftill  permitted. 
To  this  example  I  have  only  to  add,  that  I  do  not  know 
an  inllance,  in  which  a  prerogative  6f  having  captive 
Jta<ves  in  Engla7td  h-sis  ever  been  affumed  by  the  crown  ; 
and  it  being  alfo  the  policy  of  our  law  not  to  admit  a 
ne^  flavery,  there  appears  neither  reafon  nor  fa^l  to 
luppofe  the  exiftence  of  a  royal  prerogative  to  inuo- 
duce  it. 


(;)  iluia  jpfa  fervitus  inter  C'brijlidnos  fere  exolevlty  ea  qu6que 
non  utimur  in  hofes  captos,  Pojfumus  tamen,  f  ita  placeaty  im9 
utimur  quandoque  adverjus  eosy  qui  in  nos  utuntUr,  fliiare  et  Belg/t 
qitos  Alger ienjesy  ^  ‘TunitanoSy  Eripolenjes  in  Oceana  aut  Mari  Medi^ 
icrraneo  capiunty  folent  in  Jervitutem  Hifpanis  'venderCy  nam  ipf 
Belgre  fervas  non  hahenty  nifi  Afia  Africa  et  America*  ^\n 
Anno  1661,  Ordines  Cenerales  Admiralio  Juo  mandarunty  phatos 
captos  in  fer'vitutem  venderet*  Idemque  objtrvatum  ejt  anna  1^64* 
$ynkcr/ho€k  Quseil.  Jur,  Publ,  life.  1.  cap.  3, 

4.  AnOTH£«. 
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4.  another  objeftion  will  be,  that  there  are  En- 
^lilh  aas  of  parliament,  which  give  a  fanftion  to  the  fla- 
very  of  negroes ;  and  therefore  that  it  is  nc-w  lawful, 
whatever  it  might  be  antecedently  to  thofe  ftatutes. 

The  fiatutes  in  favour  of  this  objeAion  are  the 
5  Geo.  2.  c.  7.  (i),  vviiidi  makes  negroes  in  America 
liable  to  all  debts,  liinple-contrafl  as  well  as  Ipecialty, 
and  the  fiatutes  regulating  the  African  trade,  par¬ 
ticularly  the  32.  Geo,  2.  Ci  which  in  the  preamble 
recites,  that  the  trade  to  Africa  is  advantageous  to  Great. 
Britaxii,  aUu.  neceilafy  for  fupplymg  it^s  colonies  with 
negroes.  But  the  utmofi  which  can  be  faid  of  thefe 
fiatutes,  is,  that  they  impliedly  authorize  the  flavery 
of  negroes  in  America  ;  and  it  would  be  a  flrange  thing 
to  fay,  that  permitting  flavery  there,  includes  a  per- 
miflion  of  flavery  here*  By  an  unhappy  concurrence 
'  of  circum fiances,  the  flavery  of  negroes  is  thought  to 
have  become  neceffary  in  America-,  and  therefore  in 
America  our  Legiflature  has  permitted  the  flavery  of  ne¬ 
groes.  But  the  flavery  of  negroes  is  urniecefTary  in 
England,  and  therefore  the  Legiflature  has  not  extended 
the  permifTion  of  it  to  E?tgland-,  and  not  having  done 
fo,  how  can  this  court*  be  warranted  to  make  fach  an 
«xtenf  on  ? 


5*  The  flavery  of  negroes  being  admitted  to  be 
lawful  in  America,  however  queflionable  it’s  firji 


{k)  5  G.  2.  c.  7.  f.  4. 
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introduction  there  might  bcj  it  may  be  ufged,  that  tTi€ 
kx  loci  ought  to  prevail,  and  that  the  mailer’s  property 
in  the  nco-ro  as  a  fiave  havino-  had  a  lawful  commence- 
mcnt  in  America^  cannot  be  juilly  varied  by  bringing 
him  into  England 


I  SHALL  anfwer  this  objeflioi;  by  explaining  the 
limitation,  under  which  the  lex  loci  ought  always  to  be 
received.  It  is  a  general  rule(/),  that  the  lex  loci 
ihall  not  prevail,  if  great  irxon~jenien(iei  will  enfue  from 
giving  effed  to  it.  Now  I  apprehend,  that  no  initancc 
can  be  mentioned,  in  which  an  application  of  the 
lex  loci  would  be  more  huon'-venient y  than  in  the  cafe 
©f  llavery^  It  mull  be  agreed,  that  <where  the  lex  loci 
cannot  have  elTed  without  introducing  the  thing 
prohibited  in  a  degree  either  as  great,  or  nearly  as 
great,  as  if  there  was  no  prohibition,  there  the 
great  eft  inconvenience  would  enfue  from  regarding 
the  lex  loci,  and  confequently  it  ought  not  to  pre¬ 
vail,  Indeed,  by  receiving  it  in  a  cafe  lb  circum- 
(lanced,  the  end  of  a  prohibition  would  be  fraf- 
trated,  either  entirely  or  in  a  very  great  degree  ;  gnd 
fo  the  prohibition  of  things  the  moll  pernicious  in 
their  tendency,  would  become  vain  and  fruitlels.  And 
what  greater  inconveniencies  can  we  imagine,  than  thofe, 
which  would  neceffarily  refult  from  fuch  an  unlimit¬ 
ed  facrifice  of  the  municipal  law  to  the  law  of  a  foreign 

(/)  See  the  chapter  de  corfiBu  legim  dherfarum  in  dhxrfn  im^ 
periiiy  in  Huber.  Prieleit,  p.  5^8, 

coun- 
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CGuntiy  ?  I  will  now  apply  tills  general  doariiie 
to  the  particular  cafe  of  our  own  law  concernirio- 
ilavery.  Our  law  prohibits  the  comfuencement  of  do* 
nied-ic  flavery  in  Englan^fy  bccaufe  it  difapproves  of 
flavery,  and  coniiders  it’s  operation  as  danp^erous 
and  dellruflive  to  the  whole  community.  But  would 
not  this  prohibition  be  nxsbolly  inefFeclual,  if  ilavery 

d 

could  be  introduced  from  a  foreign  country  ?  In  the 
courfe  of  time,  though  perhaps  in  a  progrefs  lefs  ra* 
pid,  would  not  dorneftic  ilavery  become  as  general, 
and  be  as  compleatly  revived  in  England  by  intro- 
duclion  from  our  colonies  and  from  foreion  coun- 
tries,  as  if  it  was  permitted  to  revive  by  commence¬ 
ment  here?  and  would  not  the  fame  inconvenien* 
cies  follow?  To  prevent  the  revival  of  dorneftic 
(lavery  ef  equally,  ids  introdudion  muft  be  refilled 
univerfally,  without  regard  to  the  place  of  it’s  com- 
mencement  ^  and  therefore  in  the  inftance  of  ilavery, 
the  lex  loci  muft  yield  to  the  municipal  law.  From 
the  fad  of  there  never  yet  having  been  any  ilavery 
in  this  country  except  the  old  and  nonjj  expired  out  of 
noillknage,  it  is  evident,  that  hitherto  our  lanv  has 
unlfortnly  controlled  the  lex  loci  in  this  refped  ;  and 
ib  long  as  the  fame  policy  of  excluding  ilavery  is  re¬ 
tained  by  the  lav/  of  England,  it  muf  continue  m- 
titled  to  the  fa?ne  preference^  Nor  let  it  be  thought  a 
peculiar  want  of  complaifance  in  the  law  of  England, 
that,  difregarding  the  lex  loci  in  the  cafe  of  ilaves,  it 
gives  immediate  and  entire  liberty  to  them,  when  they 
are  brought  here  froni  another  country,  Moft  of  the 
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©►her  European  ftates,  in  which  fiavery  is  dlfcoun* 
t€'ianced,  have  adopted  a  like  policy. 

In  Scotland domekic  flavery  is  [m]  unknown,  except  fo 
far  as  regards  the  («)  coal-hewers  and  falt-makers,  whofe 
condition,  it  mail  be  confe/Ted,  bears  fome  refemblance 
to  flavery  ;  becaufe  all  who  have  once  afted  in  either 
of  thefe  capacities,  are  compellable  to  ferve,  and  fixed 
to  their  refpedive  places  of  employment  during  life. 
But  with  this  fingle  exception,  there  is  not  the  lead  vef- 
tige  of  flavery  ;  and  fo  jealous  is  the  Scotch  law  of  every 
thing  tending  tq  flavery,  that  it  has  been  held  to  difallow 
contrails  of  fervice  for  life,  or  for  a  very  long  term  ;  as, 
for  fixty  years  (5) .  However,  no  particular  cafe  has  yet 
happened,  in  which  it  has  been  neceilary  to  decide,  whe¬ 
ther  a  have  of  another  country  acquires  freedom  on  his 
arrival  in  Scotland.  In  1757  this  queftion  was  depend¬ 
ing  iit  the  court  of  fefiion  in  the  cafe  of  a  negro  ;  but 

(w)  See  Crag.  Jus  Feud.  lib.  i.  dicges.  ii.  f.  32.— Stair’s  InHit, 
b.  I.  t.  2.  f.  II,  12. 

(/:)  Forb.  Inftit.  Part  i.  b.  2,  t.  3. — Macdoual  Inftlt,  vol.  i. 

p.  68. 

(0)  Macdoual.  Inftit.  vol.  i.  p.  68.  But  I  mud  obferve,  that 
in  the  cafe  relied  on  by  Mr.  Macdoual],  the  of  fervice  was 
not  the  material  circumltance.  The  contrad  was  between  the 
malters  and  the  crews  of  fome  filh-boats  5  the  latter  binding  them- 
fcives  for  a  yearly  allowance  to  ferve  in  their  refpe£livc  boats  dur¬ 
ing  three  times  nineteen  years,  fo  that  not  one  of  thcnty  during  all 
that  tintCy  could  nemcvc  from  a  particular  'village^  or  fo  much  as  from 
6ne  boat  to  another.  See  Didf.  Decif.  tit.  Paaum  iUicitum, 

the 
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tke  negro  happening  to  die  during  the  pendency  of  th^ 
caufe,  the  queftion  was  not  *  determined.  But  when  it 
is  confidered,  that  in  the  time  of  Sir  Thomas  Craig, 
^ho  wrote  at  leaft  1^0  years  ago,  flavery  was  even  then 
a  thing  unheard  of  in  Scotland^  and  that  there  are  no 
Jaws  (/»)  to  regulate  flavery,  one  can  fcarce  doubt  what 
opinion  the  lords  of  feffion  would  have  pronounced,  if  the 
negro’s  death  had  not  prevented  a  de«ifion. 

In  t)ie  United  Provinces  flavery  having  fallen  into  dif- 
ufe(y),  all  their  writers  agree,  that  flaves  from  ano- 
thcr  country  become  free  the  moment  they  enter  into 
the  Dutch  territories  (r).  The  fame  cuhom  prevails 

*  Wall.  Inflit.  Law  of  Scotl.  chap,  on  Mafter  and  Servant. 

(/*)  Thomas  Craig,  mentioning  the  Englifh  villenage, 
fays,— ejl  epud  nos  ejus  ufus,  et  Inauditum  nomen,  nifi  quod  non- 
nulla  in  lihro  Regi^  Majeflatis  de  natinoh  et  adlihertatem  prodaman- 
tihus  proponantur  j  quiS  et  ab  Anglorum  morihus  funt  recepta,  et  nun^ 
quam  in  ufum  nojirum  deduda.  Crag.  Jus  Feud.  lib.  i.  dieg.  ii'; 
(.  32. 

(y)  Belgat  fer-uos  non  habent,  nifi  in  Afid,  Africa  et  America^ 
Bynkerfh.  Quaefl.  Jur.  Publ.  lib.  i,  c.  q. 

Another  great  Dutch  lawyer  adds,  Nee  cuiquam  mortalium  nunc 
Viceat  fefe  ^aenundare,  aut  alia  ratione  Jer‘v\tuth  jure  femd  altcri  addi- 
cere.  Voet  Commentar.  ad  Pande£l.  lib.  i.  tit.  5.  f.  3. 

(/•)  Sernrkus  paulathn  ab  ufu  recejft,  ejnjque  nomen  bodie  apud 
ms  exolenjit  j  adeo  quidem  ut  feroji,  qui  aliunde  hue  adducuntur, 
fimul  ac  imperii  noflri  fines  intrdriint,  invitis  ipforum  dominis  ad  liber ^ 
iatem  prodamare  pojjint :  id  quod  et  aliorum  Chrfilanorum  gentium 
tnoribus  receptum  efi.  Greenewegen  de  Leg.  Abrogat.  in  Hollandia, 
^'C.  p.  5. 

John  Voet,  in  the  place  cited  in  the  preceding  note,  cxprefTes 
himfelf  to  the  fame  efle<T. 
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jin  fome  pf  the  neighbouring  countries,  particularly 
Brahantj  and  other  parts  of  the  ^ufinan  Netherlands ; 
and  GudelinuSj  an  eminent  civilian,  who  was  formerly 
prcfefe  of  law  at  Louvain  in  Brabant,  relates  from  the 
annals  of  the  fupreme  counfel  at  Mechlin,  that  in  the 
year  1531,  an  application  for  apprehending  and  furren- 
dering  a  fugitive  have  frpm  Spain,  was  on  this  account 

V  '  *1 

fejefled  (j). 

In  France  the  law  is  particularly  explicit  againft  re« 
garding  the  lex  loci  in  the  cafe  of  domeftic  flavery ;  anc^ 
though,  in  fome  of  the  provinces,  a  remnant  of  the 
antient  flavery  is  hill  to  be  feen  in  the  perfons  of  the 
ferfs^  or  gens  de  main-morte^  who  are  attached  to  partir 
cular  lands  (/),  as  villeins  regardant  formerly  were  in 
England ;  yet  all  the  writers  on  the  law  of  France  agree, 
that  the  moment  a  have  arrives  there  from  another  ccun-^ 
try  he  acquires  liberty,  not  in  confequence  of  any  v/rit- 
ten  law,  but  merely  by  long  ufage  having  the  force  of 
law.  There  are  many  remarkable  inilances  in  which  this 
rule  againfl  the  admiflion  of  haves  from  foreign  countries 
has  had  effect  in  France.  Two  are  mentioned  by  (?/) 
Bodin ;  one  being  the  cafe  of  a  foreign  merchant  who 

(5)  Gudelin.  de  Jur.  NovilT.  lib.  i.  c.  5.  et  Vinn.  in  Inftit. 
lib.  I.  tit.  3.  p.  32.  edit.  Heinecc. 

(t)  See  Inflit,  au  Droit  Franc,  par  M.  Argou,  cd.  1753.  lib.  i* 

chap.  1.  p.  4. 

(u)  Bodin.  de  Republic,  lib.  i.  cap.  5.  de  imperio  hcrili.  Sec 
feveral  other  inflances  naentioned  in  the  Negro  caufe,  in  the  13th 
•volume  of  the  Caufes  Qtkhrcu 
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Lad  purchafed  a  /lave  in  Spain,  and  afterwards  carried 
him  into  France  ;  the  other  being  the  cafe  of  a  Spanifii 
amba/Tador,  whofe  flaVe  was  declared  free,  notwith- 
/landing  the  high  and  independent  charader  of  the 
flave’s  owner.  This  latter  cafe  has  been  objeded  to 
by  fome  writers  (w)  on  the  la'W  of  nations^  who  do  not 
difapprove  of  the  general  principle  oh  which  liberty  is 
given  to  Haves  brought  from  foreign  countries,  but 
only  complain  of  it's  application  to  the  particular  cafe 
of  an  emba/fador.  But^  on  the  other  hand/  Wicque- 
fort  [x)  blames  the  States  of  Holland  for  not  followino- 
the  example  of  the  French,  in  a  cafe  which  he  men¬ 
tions.  After  the  e/lablifhment  of  the  French  colonies 
in  South  America,  the  kings  of  France  thought  ft  to 
deviate  from  the  llridnefs  of  the  antient  French  law,  in 
xefped  to  flavery,  and  in  them  to  permit  and  regulate  the 
po/Te/Tion  of  negro  Haves.  The  iirHedid  for  this  pur- 
pofe  is  faid  to  have  been  one  in  April  1615,  ano¬ 
ther  was  made  in  May  1685  {y)  which  is  not  con¬ 
fined  to  negroes^  but  regulates  the  general  police  of 
the  French  iHands  in  America,  and  is  known  by  the  name' 
of  the  Code  noir.  But  notwith/landing  thefe  edi ds,  if 

t 

(w.)  Kirchner.  de  Legat.  lib.  2.  c.  1.  num.  233,^and  after  him 
Bjnkerihoek  Juge  Compet.  des  AmbalTad,  ed;  par  Barbeyr.  c.  15, 
f  3’ 

(x)  Wicquefort’s  EmbafTador,  Engl.  ed.  p,  26?, 

(y)  Decifions  Nouvelles,  par  M*  Denifart,  tit.  Negres.— Deni- 
fart  mentions,  that  the  edidb  of  1685  is  regiftered  \vith  the  fore- 
reign  counfel  at  Domingo,  but  has  never  been  regiftered  in  any  of 
(the  French  parliamenta, 

the 


he^ro  Haves  were  carried  from  the  French  American  iHandi 
into  France,  they  were  intitled  to  the  benefit  of  the  an- 
tient  French  law,  and  became  free  on  their  arrival  iii 
France  (z):  To  prevent  this  confequence;  a  third edia 
was  made  in  Odober  1716,  which  permits  the  bringing 
of  negro  Haves  into  France  from  their  American  iHands. 
The  permiffion  is  granted  under  various  reftridions ;  all 
tending  to  prevent  the  long  continuance  of  negroes  in 
France,  to  reftrain  their  owners  from  treating  them  as  pro¬ 
perty  vvhilH  they  continue  in  their  mother  country/ and  tci 
prevent  the  importation  of  fugitive  negroes ;  and  with  a 
like  view,  a  royal  declaration  was  made  in  Dec.  1738  (a), 
containing  an  expofition  of  the  edift  of  1716,  and  fome 
additional  provifions.  But  the  antient  law  of  France 
in  favour  of  Haves  from  another  country,  Hill  has  effedl, 
if  the  terms  of  the  edid  of  1716,  and  of  the  declara¬ 
tion  of  1738,  are  not  ftriftly  complied  with  ;  or  if  the 
negro  is  brought  from  a  place,-  to  which  they  do  not 
extend.  This  appears  from  two  cafes  adjudged  Hnce 

the  edi£t  of  1716^  In  one  {i)  of  them,  which  hap¬ 
pened  in  1738,'  a  negro  had  been  brought  from  the 
iiland  of  Saint  Domingo  without  obferving  the  terms 

fx )  Nouvelles  Decillons  par  M.  Denifart,  tit.  Negres,  f.  27. 

(a)  M.  Denifart  obferve?,-  that  the  edi^ft  of  1716,  and  the  decla¬ 
ration  of  1738,  do  not  appear  to  have  been  ever  regiflercd  by  the 
parliament  of  Paris,  becaufe  they  are  confidered  as  contrary  to  the 
common  law  of  the  kingdom.  See  Iiis  Nou’vella  Decifuns,  tit» 
Negres. 

(b)  Sec  Caufes  Cclebres,  vol.  13.  p,  492, 

of 
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bf  the  edict  1716;  and  in  the  other  (./),  which  was  de¬ 
cided  fo  late  as  in  the  year  1758,  a  Have  had  been 
brought  from  the  Ead  IndieSj  to  which  the  edict  doth 
not  extend  :  and  in  both  thefe  cafes  the  flaves  were  de¬ 
clared  to  be  free; 

N 

Such  are  the  examples  drawn  from  the  laws  and  ufa- 
ges  of  other  European  countries ;  and  they  fully 
evince,  that  wherever  it  is  the  policy  to  difcountenance 
llavery,  a  difregard  of  the  /ex  loci,  in  the  cafe  of  fla- 
very,  is  as  v/ell  juilified  by  general  praSlicei  it  is 
really  founded  on  ncceffify.  Norris  the  jrcjlice  0^  fuch 
{proceeding  lefs  evident ;  for  how  can  it  be  unjuit  to 
deleft  the  mader’s  property  in  his  Have,  when  he  is 
carried  into  a  country,  in  which,  for  the  wifed  and 
mod  humane  reafon,  fuch  property  is  known  to  be 
prohibited^  and  confequently  cannot  be  lawfully  intro¬ 
duced  ? 

6.  It  may  be  contended,  that  though  the  law  of  Eng¬ 
land  will  not  receive  the  negro  as  a  Have,  yet  it  may  fuf- 
pend  the  fevere  qualities  of  the  flavery  whild  the  negro 
is  in  England,  and  preferve  the  maker’s  right  over  him 
in  the  relation  of  a  fervant,  either  by  prefuming  a  con- 
tra6l  for  that  purpofe,  or,  without  the  aid  of  fuch  a  re- 
knement,  by  compuldon  of  law  grounded  on  the  con¬ 
dition  of  flavery  in  which  the  negro  was  previous  to 
his  arrival  here. 


(d)  Nouvelles  OecKlons  par  M.  Dcnifart,  tit.  Negres,  f.  147, 
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But  infuperable  difficulties  occur  so-alnll:  modifying 
and  qualifying  the  flavery  by  this  ar  ificial  refinement. 
In  the  prefent  cafe,  at  ail  events  fuch  a  modification 
cannot  be  allowable,  becaufe  in  the  return,  the  mafter 
claims  the  benefit  of  the  relation  between  him  and  the 
negro  in  the  full  extent  of  the  original  flavery.  But 
for  the  fake  of  iliewiiig  the  futility  of  the  argument  of 
modification,  and  in  Oi“der  to  prev^ent  a  future  attempt 
in  the  mafters  of  negroes  to  avail  themfelves  of  it,  I 
will  try  its  force. 

As  to  the  prefuming  a  contrafl  of  fervice  againffi  the 
negro,  I  afk  at  what  time  is  it’s  commencement  to  be 
fuppofed  ?  Jf  the  time  was  before  the  negi'o’s  arrival  in 
England,  it  was  made  when  he  veas  in  a  hate  of  fla¬ 
very,  and  confequently  without  the  power  of  contract¬ 
ing.  If  the  time  prelumed  was  fubfequent,  the  pre- 
fumption  mufl  begin  the  moment  of  the  negro’s  arrival 
here,  and  confequently  be  founded  on  the  mere  faCl  of 
that  arrival,  and  the  confequeiitial  enfranchifement  by 
operation  of  law.  But  is  not  a  flavery  determined 
againjl  the  confent  of  the  mafter,  a  flrange  foundation 
lor  prefuming  a  contraCt  between  him  and  the  have  ? 
For  a  moment,  however,  I  will  allow  the  reafonablenefs 
cf  prefuming  fuch  a  contract,  or  I  will  fuppofe  it  to  be 
reduced  into  writing  ;  but  then  I  afk  what  are  the  terms 
of  this  contract  ?  To  anfvver  the  maher’s  purpofe,  it 
inuh  bs  a  contract  to  ferve  the  maher  here,  and  when 
he  leaves  this  country  to  return  with  him  into  America, 
where  the  flavery  will  again  attach  upon  the  negro.  In 

plain 
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plain  terms,  it  is  a  contraft  to  go  into  flavery  whenever 
the  mailer’s  occafions  lhall  require.  Will  the  law  of 
England  difallow  the  introdu6lion  of  llavery,  and  there¬ 
fore  emancipate  the  negro  from  it ;  and  yet  give  effe^ 
to  a  contrad  founded  folely  upon  flavery,  in  flavery 
ending  ^  It  is  impofTible  that  the  law  of  England 
can  be  fo  infulting  to  the  negro,  fb  inconfiflent  with  it- 
felf. 

The  argument  of  modification,  exclufive  of  con- 
tracl,  is  equally  delufive.— Tliere  is  no  known  rule,  by 
which  the  court  can  guide  itfelf  in  a  partial  reception 
of  flavery.  Befides,  if  the  law  of  England  would 
receive  the  flavery  of  the  negro  in  ^any  way,  there  can 
|)e  no  reafon  why  it  fhould  not  be  admitted  in  the  fame 
degree  as  the  flavery  of  the  villein  :  but  the  argument 
of  modification  necefTarily  fuppofes  the  contrary  ;  be- 
caufe  if  the  flavery  of  the  negro  was  received  in  the 
fame  extent,  then  it  would  not  be  necefTai'y  to  have  re- 
courfe  to  a  qualification.  But  there  is  one  other  reafon 
Hill  more  repugnant  to  the  idea  of  modifying  thq  fla¬ 
very.  If  the  law  of  England  would  modify  the  ila- 
very,  it  would  certainly  take  away  it’s  nwfi  exception¬ 
able  qualities,  and  leav^’e  thofe  wliich  are  leafi  opprcfliv'c. 
But  the  modification  required  will  be  infufficient  for  ilie 
mailer’s  purpofe,  unlefs  the  law  leaves  behind  a  quality 
the  mofi  exceptionable,  odious,  and  opprefiive  ;  an  arbi¬ 
trary  power  of  reviving  the  flavery  in  it’s  full  extent, 
(by  removal  of  the  negro  to  a  place,  in  which  the  flavery 
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^5.)  Point 
on  Mr.  Steu- 
art’s  autho¬ 
rity  to  en¬ 
force  his 
^ fight  to  the 
negro  by 
tranfporting 
him  out  of 
England, 


will  again  attach  upon  him  with  all  its  original  fevc- 
rity  . 

From  this  examination  of  the  feveral  obje^iions  in 
favour  of  flavery  in  England,  I  think  myfelf  well  war-r 
ranted  to  obferve,  that  inllead  of  being  weakened,  the 
arguments  againil  flavery  in  England  have  derived  an 
additional  force.  The  refult  is,  not  merely  that  negroes 
become  free  on  being  brought  into  this  country,  but 

I 

that  the  law  of  England  confers  the  gi/}  pf  ULerty  intire 
and  ujiinrumhersd ;  not  in  7iame  only,  but  reaUyTm^JuhJian-: 
iialJy  ;  and  confequently,  that  Mr.  Steuart  cannot  have 
the  leaft  right  over  Sommerfett  the' negro,  cither  in  the 
open  charader  of  a  have,  or  in  the  difguifed  one  of 
ordinary  fervant, 

(2.)  In  the  outfet  of  the  argument  I  made  a  fecond 
quellion  on  Mr.  Steuart’s  authority  to  enforce  his  right, 

(c)  This  anfwer  to  the  argument  of  modification,  includes  an 
anfwer  to  the  fuppofition,  that  an  aftion  of  trejpajs  per  quod  per-- 
mtlum  amjit,  will  lie  for  lofs  of  a  negro’s  feryipe.  I  am  per- 
fuaded,  that  the  cafe  in  which  that  remedy  was  loofely  fuggefled, 
was  one  in  which  the  quefdon  was  about  a  negro  being  out  of 
England.  See  the  cafe  of  Smith  and  Could^  Salk.  667. — Another 
writ  juft  hinted  at  in  the  fame  cafe.  Is  the  writ  of  trefpafy  quart 
capiroum  fuum  cepit  j  which  is  not  in  the  leaft  applicable  to  the 
negro,  or  any  other  Have.  It  fuppofes  the  plaintifl  to  have 
one  of  the  king’s  cncniies  in  his  cuftodyas  a  prifoner  of  war,  and 
to  have  had  a  right  of  detaining  him  till  payment  of  a  ranforp. 
Sec  Reg.  Er.  102.  b.  and  Salk.  667, 


if  he  has  any,  by  tranfporting  the  negro  out  of  Eng¬ 
land.  Few  words  will  be  necefiary  on  this  point,  which 
my  duty  as  counfel  for  the  negro  rev'^uires  me  to  make, 
in  order  to  give  him  poIJible  chance  of  a  diicharge 
from  his  coniinement,  and  not  from  any  doubt  pf  fuccefs 
on  the  (juedion  of  flavery. 

If  in  England  the  negro  continues  a  Have  to  Mr, 
Steuart,  he  muft  be  content  to  have  the  negro  fubjebt 
to  thofe  limitations  which  the  laws  of  yillenage  impofed 
pn  the  lord  in  the  enjoyment  of  his  property  in  the  vil¬ 
lein  ;  there  being  no  other  laws  to  regulate  ilavery  ia 
this  country.  But  even  thofe  laws  did  net  permit  that 
Jiigh  aft  of  dominion  which  Mr.  Steuart  has  exercifed  ; 
.^/or  th(fy  reftrained  the  lord  from  forcing  the  villein  cut 
of  England.  The  law,  by  which  the  lord’s  power 
his  villein  was  thus  limited,  has  reached  the  prefent^ 

times.  It  is  a  law  *  made  in  the  time  of  the  Firfi  Wil- 

-  ^ 

liam,  and  the  words  of  it  are,  prohihemus  id  mlius 
fbat  boininem  extra  palriam  (/'). 

t 

If  Mr.  Steuart  had  claimed  the  negro  as  a  fervant  by 
contraft,  and  in  his  return  to  the  habeas  corpus  had 
jflated  a  ^vrdten  agreement  to  leave  England  as  Mr. 
Steuart  fhould  require,  iigned  by  the  negro,  and  made 

*  Wilk.  Leg.  Saxon,  p.  229.  Sz  cap.  65.  Leg.  GuHelm,  I. 

ff)  This  law  furnilhes  one  more  argument  againit  flavery  im¬ 
ported  from  a  foreign  country.  If  the  law  of  England  did  not  dif¬ 
allow  the  admifJion  of  fuch  a  flavery,  would  it  reftrain  the  mafber 

•  V  • 

from  taking  his  Have  out  of  the  kingdom  ? 


after  his  arrival  in  England,  when  he  had  a  capacity  of 
contraaing,  it  might  then  have  been  a  quefiion,  Whe, 
ther  fuch  a  contraa  in  n^rithig  would  have  warranted 
Mr.  Steuart  in  compelling  the  performance  of  it,  by 
forcibly  traiifporting  the  negro  out  of  this  country }  I 
am  myfelf  fatisfied,  that  no  contra^,  however  >- 
entered  into,  would  have  julli fled  fuch  violence, 
It  is  contrary  to  the  genius  of  the  Englilh  law,  to  al- 
low  any  enforcement  of  agreements  or  contrads  by 
any  other  compulfion  than  that  from  our  courts  of  juf, 
tice.  The  exercife  of  fuch  a  power  is  notlawful  in  cafes 
of  agreements  for  property  ;  much  lefs  ought  it  to  be  fo 
for  enforcing  agreements  againfl  the perfon,  Befides,  is  it 
reafonable  to  fuppofe  that  the  law  of  England  would 
permit  that  againft  the  fern^ant  by  contraa,  which  is 
denied  againfl  the  faue?  Nor  are  great  authorities 
wanting  to  acquit  the  law  of  England  of  fuch  an  incon. 
Eftency,  and  to  (hew  that  a  contrad  will  not  warrant  a 
compulfion  by  imprlfonment,  and  confequently  much  leli 
by  tran/porting  the  parity  out  rf  this  kingdom.  Lord  Ho- 
'bare,  whofe  extraordinary  learning,  judgment,  and  abi¬ 
lities,  have  always  ranked  his  opinion  amongd  the 
highefl:  authorities  of  law,  exprelly  fays  (^),  that  th?j 
body  of  a  freeman  cannot  be  made  fuhjed  to  dijirefs  or  im- 
prifonment  by  contraa,  but  only  by  judgment.  There  is^, 
however,  one  cafe,  in  which  it  is  faid  that  the  perform¬ 
ance  of  a  fer^vice  to  he  dene  abroad,  may  be  compelled 
without  the  intervention  of  a  court  of  juhice  ;  I  mean, 
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tlie  cafe  of  an  infant-apprentice,  bound  by  proper  in¬ 
dentures  to  a  mariner  or  other  perfon,  where  the  na¬ 
ture  of  the  fervice  imports-,  that  it  is  to  be  done  out  of 
the  kingdom  {h),  and  the  party,  by  reafon  of  his 
fancy,  is  liable  to  a  coercion  not  jnftinable  in  ordinary 
cafes.  The  habeas  corpus  a(51:  (,-)  goes  a  Hep  further, 
and  perfons  who,  by  coniradl  in  ‘writing,  agree  with  a 
merchant  or  owner  of  a  plantation,  or  any  other  per¬ 
fon,*  to  be  traniported  beyond  fea,  and  receive  earneft 
on  fuch  agreements,  are  excepted  from  the  benefit  of 
that  ftatute.  I  mull  fay,  that  the  exception  appears 
very  unguarded ;  and  if  the  law,  as  it  was  pre  vious 
to  this  Hatute,  did  intitle  the  fubjeft  to  the  habeas  cor^ 
pus  in  the  cafe  which  the  Hatute  excepts,  it  can  only 
operate  in  excluding  him  in  that  particular  cafe 
from  the  additional  provifions  of  the  Hatute,  and  can- 
not,  I  prefume,  be  juftly  extended  to  deprive  him  of 
the  habeas  corpus,  as  the  common  law  gave  it  before  ths 
making  of  the  Hatute. 


Upon  the  whole,  the  return  to  the  habeas  corpus  in  Coaclufion, 
the  prefent  cafe,  in  whatever  way  it  is  conHdered,  whe¬ 
ther  by  inquiry  into  the  foundation  of  Mr.  Steuart's 
right  to  the  perfon  and  fervice  of  the  negro,  or  by  refe¬ 
rence  to  the  violent  manner  in.  which  it  has  been  at¬ 
tempted  to  enforce  that  right,  will  appear  equally  un- 


(i)  Hob.  134. 

(i)  31*  Cha.  Ill  c,  7f\  f,  13, 

worthy 


t  1 

j  k 
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worthy  of  this  court^s  approbation.  By  conderrming 
the  return,  the  revival  of  domeftic  flavery  will  be  ren-i 
dered  as  impra^licable  by  Introduaion  from  our  colonies 
and  from  otner  couFx tries,  as  it  is  by  commencement 
Such  a  judgment  will  be  no  lefs  conducive  to  the  pub¬ 
lic  advantage,  than  it  will  be  conformable  to  natural  juf- 
tice,  and  to  principles  and  authorities  of  law ;  and  this 
Court,  by  effedtually  obdrufling  the  admillion  of  the 
ne^uj  flavery  of  negroes  into  England,  will  in  ihcfe 
times  reflefl  as  much  honor  on  themfelves,  as  the  great 
judges,  their  predecelTors,  formerly  acquired,  by  contri-s 
buting  fo  uniformly  and  fuccefsfully  to  the  fuppreflion 
of  'the  old  flxiveiy  of  ill  mage  4 
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